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This case arises under the employee protection provision of the Energy Reorganization Act
of 1974, as amended (“ERA” and “Act”), Section 211, 42 U.S.C. 5851 as implemented by 29
C.F.R. Part 24 (effective date - March 11, 1998; see 63 Federal Register 6614, February 9, 1998).
Thisstatutory provision prohibitsan employer from discharging or otherwise discriminating agai nst
any employeewith respect to compensation, terms, conditions, or privilegesof employment because
the employee engaged in activities to carry out the purposes of the statute. The complainant, Mr.
Robert E. Niedzielski, has filed a complaint alleging diverse acts of adverse actions by the
respondent, Baltimore Gas & Electric Company (“BG&E”) in retaliation for his alleged protected
activity under the ERA statute. The proceeding in this case was conducted in accordance with the
provisonsof 29 C.F.R. Part 24.

Procedural Background



OnAugust 27,1999, Mr. Robert Niedziel ski, through hiscounsel, Mr. George Golomb, filed
a discrimination complaint with the Occupational Safety and Health Administration, U.S.
Department of Labor (“OSHA™). Mr. Niedzielski alleged hisemployer, BG& E had discriminated
against him because: a) he complained to his supervisors that BG&E did not assign sufficient
personnel to create aNuclear Regulatory Commission (*NRC”) license operator examination; and,
b) he expressed nuclear safety concernsregarding thetest. The adverse actionsincluded an adverse
job appraisal, a salary reduction, and a pay reclassification. On November 17, 1999, OSHA
informed Mr. Niedziel ski that it could not substanti ate hisdiscrimination complaint because BG& E
established a legitimate reason for the adverse actions and Mr. Niedzielski was unable to link his
protected activity with the adverse action. In response, Mr. Niedzielski on November 26, 1999
requested a hearing with the Office of Administrative Law Judges.

Pursuant to aNotice of Hearing, dated December 3, 1999, | set a hearing date of December
20, 1999 in Washington, D.C. (ALJ1)." A few dayslater, based on ajoint request, | continued the
hearing until January 25, 2000 (ALJ2). Although | attempted to conduct a hearing on January 25,
2000, adverse weather prevented the attendance of all the parties. Asaresult, | again continued the
hearing until February 8, 2000 (ALJ3). On February 8 and 9, 2000, | conducted the hearing. Mr.
Niedzielski, Mr. Golomb, and Mr. Mark T. Hackman were present.

Complainant’s Statement of the Case?

The individuals entrusted to run nuclear power plants must pass a three part examination
(written test, simulator scenario, and plant operations evaluation) that, in part, addresses nuclear
safety. Considering the extensive nature of the operator’s examination, its preparation is “an
enormous undertaking.” Mr. Niedzielski was responsible for developing the examination for
BG&E. He accomplished the work to the best of his ability but he needed more resources to
properly complete the task. Mr. Niedzielski made repested efforts to obtain additional resources
from his supervisors. Following his complaints about lack of resources and his expression of
nuclear safety concerns, Mr. Niedzielski’ s job position was downgraded by BG&E. In fact, just
about the same time he voiced his concerns, he was demoted. Asaresult of the demotion, Mr.
Niedzielski has suffered an income loss of $553 per month. His protected activity was raising the
nuclear safety concernsto hissupervisors. Mr. Niedzielski seeksrestoration of prior position, back
pay with interest, correction of hisjob proficiency evaluation, compensation for mental anguish, and
attorney fees.

Respondent’s Statement of the Case®

'The following notations appear in this decision to identify specific evidence: CX - Complainant exhibit;
RX - Respondent exhibit; ALJ - administrative law judge exhibit; and, TR - Transcript of hearing.

TR, pages 22 to 24 and 568 to 572.

3TR pages 24 to 34 and 572 to 600.



Initially, in 1997, Mr. Niedziel ski, as Supervisor of thelnitial Training Unit, wasresponsible
for overseeing the contractor who authored the November 1997 NRC licensing examination.
Starting January 1, 1998, hewasrelieved of supervisory dutiesand assigned asa Senior Operations
Instructor. At that time, his primary responsibility was development of the January 1999 NRC
licensing examination with a target completion date of November 1998. When Mr. Niedzielski
prepared a progress memorandum in May 1998, he did not mention the requirement for additional
resources. Between May 1998 and September 1998, Mr. Niedzielski informed his supervisor that
the examination development wason track. However, in September 1998, Mr. Niedziel ski informed
his supervisor about the disqualification of a set of 25 questions he had intended to use in the
upcoming test. At that point, the supervisor became more active in monitoring the development of
the examination and discovered Mr. Niedzielski had actually accomplished very little. Asaresult,
the supervisor issued acorrective action report to Mr. Niedziel ski for “failureto meet expectations.”
Subsequently, Mr. Niedzielski completed a substantial portion of the examination and then in
January 1999 discussed the situation with the next level supervisor. At thismeeting, Mr. Niedziel ski
expressed his concerns about communication problemswith his supervisors, lack of resourcesand
nuclear safety.

Eventually, the January 1999 examination was administered satisfactorily indicating no
problem with resources. Based on his initia performance problems with the examination, Mr.
Niedzielski received on a March 1999 performance report an overall performance rating of 4, out
of apossible 5, which matched the prior year performance rating. Mr. Niedzielski then placed his
nuclear safety concerninto official channels. Theresulting investigationsdid not reveal any nuclear
safety issues. On April 1, 1999, Mr. Niedzielski was reassigned to a different supervisor as an
examination developer. Under the close supervision of the new supervisor, Mr. Niedzielski has
completed the development of the September 2000 examination in alittle over three weeks.

Based on thesefacts, there is no prohibited discrimination or retaliation. All thejob actions
taken by BG& E were based on Mr. Niedzielski’ s poor performance. Thereisno link between the
alleged protected activity and the personnel actions. Notably, Mr. Niedzielski did not raise any
nuclear safety concerns until January 1999.

I ssues

1. Whether the Complainant, Mr. Robert Niedzielski, engaged in a protected activity
under the Energy Reorganization Act by reporting the application of ineffective or
insufficient resources in the development of an NRC licensing examination for
January 1999.

2. If the Complainant, Mr. Robert Niedziel ski, engaged in aprotected activity, whether
the Respondent, the Baltimore Gas & Electric Company, violated the employee
protection provision of the Energy Reorganization Act by including adverse
performance comments in the March 1999 performance appraisal for Mr. Robert
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Niedzielski, lowering his overall performance rating, and effectively reducing his
monthly salary.

3. If the Complainant, Mr. Robert Niedziel ski, engaged in aprotected activity, whether
the Respondent, the Baltimore Gas & Electric Company, violated the employee
protection provision of the Energy Reorganization Act by downgrading hispay level
from 79 to 78.

Summary of Documentary Evidence and Testimony

My decision in this case is based on the sworn testimony presented at the hearing and
following documents admitted into evidence: CX 1to 16 and RX 1to 11.

Complainant’s Documentary Exhibits

CX 1 - E-mail exchange between Mr. Niedzielski and Mr. Charlie Zapp. On December 21,
1998, Mr. Niedzielski asked Mr. Zapp what “ compensation” hewasgoing to receivefor the overtime
hours he had recently worked. The next day Mr. Zapp replied with questions about the number of
hours and the type of compensation requested. He expressed his concern that because the exam
project had not been accomplished very well that other individuals had to work on the “exam stuff
on their own time, or off hours.” Inreply, on January 6, 1999, Mr. Niedzielski claimed 54 overtime
hours for December. He also pointed out that to meet Mr. Zapp’'s expectations he worked “an 18
hour day.” Finally, on January 7, 1999, Mr. Zapp defended his action requiring Mr. Niedzielski to
work full time on a Saturday because other personnel had to work overtime to finish the project. He
also noted some people worked till 2:00 amthat Saturday night and returned on Sunday to complete
the exam for submission to the NRC on Monday, December 21, 1998. Mr. Zapp denied the overtime
request because the extra hours Mr. Niedzielski requested should have been worked earlier in the
project. Mr. Zapp would approve comp time only as compensation for things beyond Mr.
Niedzielski’s control.

CX 2 - A November 1997 BG& E monthly report by Mr. Niedzielski to “N. L. Millis” which
includesastatement, “L OI T Program quality was/isbeing challenged by the additional resourceswith
the additional work load imposed by the NRC Exam development. . .”

CX 3 - September 22, 1998 E-mail correspondenceto Mr. Zapp by Mr. Niedzielski outlining
his benchmark effortswith two other utility companies. He concluded exam development needed to
be supported by four individuals, one for each part of the examination (written, simulator,
operations), with the remaining person acting as the overal coordinator. The hardest part of the
exam to develop was the written portion. And, the development staff needed to be fully staffed at
least 90 days prior to the examination date (at that time, the next BG& E exam according to Mr.
Niedzielski was 136 days away). In response, Mr. James Lemon praised Mr. Niedzielski for his
benchmark work.

CX 4 - October 1997 Job Proficiency Statement for Senior Operations Instructor. This
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document sets out the requirements for achieving proficiency levels 1, 3, or 5. To achieve alevel 5
rating under the category entitled, “Technical Knowledge,” a person must “consistently” develop
exam materia that meets NRC standards. A level 5 for “Program Administration” requires that
exams are developed “based on mutually agreed to commitments and program requirements.”
Finaly, inthe area of “Communications,” alevel 5 rating is appropriate when an individua’s“[o]ral
and written communications are consistently at a level which require [sic] no refinement to meet
standards.”

CX 5 - Job Proficiency Statement for NRC Exam Developer (undated). Level 5 of “Program
Administration” requires exam development “based on mutually agreed to commitments and
requirements.” The individual must also assess “on-going progress of projects and provide a post
project evaluation.”

CX 6- Guidelinesfor Establishing Proficiency Levels.* A supervisor should meet periodically
with an employee during the rating period “to discuss and document progress, problems, necessary
resources, and any changesin the RIA (Results Incentive Award) goals or priorities.” Anemployee
must keep his or her supervisor “informed of changes that might require RIA goalsto be revised to
reflect current developments.”

CX 7 - Mr. Niedzielski’ s Job Proficiency Evaluation, March 1999 to May 1999, as Senior
OperationsInstructor, prepared by Mr. Zapp on June 6, 1999 and received by Mr. Niedzielski onthe
samedate. Mr. Niedzielski’s overal rating proficiency level at both the start and end of the review
period was “4.” The evaluation resulted in no change in Mr. Niedzielski’s slary. Mr. Zapp rated
Mr. Niedzielski as a 4 at the start and end of the period for each area with the exception of
“Communications” which contained a rating of 3. In this rating, Mr. Zapp explained how Mr.
Niedzielski could raise his proficiency in each area. To move up inthe areaof Technical Knowledge,
Mr. Zapp suggested Mr. Niedzielski “focus on improving proficiency in development of exams and
exam analysis. Included in thisis creating realistic time lines with deliverables and looking to meet
deliverable commitments.” Under Program Administration, Mr. Zapp urged him to inform his
supervisors when time commitmentswill not be met. Thiscommunication should be a“statement of
fact and not mixed with desired methods for performance.” Finaly, Mr. Zapp suggested Mr.
Niedzielski use milestones for the exam project to permit work in “manageable’ portions. Mr.
Niedzielski did not respond in writing to the evaluation.

CX 8- Mr. Niedzielski’ s Job Proficiency Evaluation, January 1998 to March 1999, as Senior
Operations Instructor, prepared by Mr. Zapp in March 1999 and reviewed by Mr. Lemon on March
8, 1999. While this evaluation indicated no change in the overall proficiency level, there was a
decrease in salary level from 5 to 4. Mr. Zapp upgraded Mr. Niedzielski in Technical Knowledge
from 2 to 4. However, he dropped the proficiency level in all the other critical performance aress.
As improvement recommendations, Mr. Zapp suggested Mr. Niedzielski develop exams according

“This documents contains only the following pages: C-10, C-11, C-13, C-14, C-17, C-18, C-22 to C-26.

-5



to amutually agreed-to time schedule. He aso noted that Mr. Niedzielski should keep * supervision
informed of challengesto exam development milestones’ and prepare an exam development schedule
“that has time contingencies built into it.”

The next document in this exhibit is the Semi-Annual Proficiency Review, accomplished in
July 1998. Mr. Zapp observed Mr. Niedzielski had put “forth substantial effort in becoming the site
expert for examwriting.” Mr. Niedzielski had also assembled a “milestone schedule of activitiesto
develop theexam” which would enable the employer to meet the January 1999 duedate. Finally, Mr.
Zapp stated, “Bob has done well communicating his needs for the exam development process.”

Mr. Zapp also provided extensive commentsat the close-out of thereporting period in March
1999. While Mr. Niedzielski had the necessary knowledge to develop an examination, he did “not
fully meet expectationsin the area of project management.” Specifically, at “various points progress
reportswere requested and reported asontrack.” However, following arequest in September 1998
about development details, Mr. Zapp discovered “that very little progress had been made.” An
“accurate statuswasnot provided until theend of September.” Mr. Niedzielski provided two reasons
for the set back. First, hediscovered inthefall that 25 questions he planned to use were administered
in adifferent exam and consequently disqualified. Second, according to Mr. Zapp, Mr. Niedzielski
was “waliting for the formation of an exam team.” Mr. Zapp noted that he had previously informed
Mr. Niedzielski that there were insufficient resources to “employ this method.” After Mr. Zapp
instituted weekly reports, he determined they would not meet the exam deadline. Asaresult, he had
aportion of theexam developed by other individualswho put in*long hours’ to complete the project.
In fact, the exam was completed the night before it was due. Part of the problem was Mr.
Niedzielski’ s focus on development logistics and protocol, which did not address “the main priority
of developing an acceptable NRC Examin the allotted timeframe.” Mr. Niedzielski also advocated
ateam approach but “this could not be accomplished at thistime dueto limited resources.” Mr. Zapp
concluded Mr. Niedzielski “has not used his time wisely during this period.”

In his response to the evaluation, Mr. Niedzielski protested its contents due to inaccuracies
of statements and the absence of any discussion of performance deficiencies until completion of the
evaluation. He set out specific discrepanciesinthe evaluation and noted therewasno agreed-to exam
program. Concerning resources, Mr. Niedzielski believed that remained an unresolved issue and that
the proper way to develop an examination had not been addressed.

OnMarch 3, 1999, after reviewing Mr. Niedzielski’ s response and his own information, Mr.
Zapp determined his evaluation did not contain inaccuracies.

CX 9- 1999 NRC Exam Hour Summary for Mr. Niedzielski reflecting 1,087 hoursfrom June
28, 1998 to January 31, 1999 with 731.5 hours expended on the written exam.

CX 10 - NRC Exam Process, dated May 5, 1998, prepared by Mr. Niedzielski for Mr. Zapp
and other individuals setting out his proposal for development of the NRC examination. Among
numerous suggestions, Mr. Niedzielski recommends starting the development process at least six
months prior to the exam date and developing an exam scheduled with monitored milestones. He
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estimated that “805 man-hours” were necessary for development of future exams and believed the
development would require “one (maximum of two) exam authors. . .”

CX 11 - A document entitled, “Nuclear Safety Concern,” which carries an annotation,
“submitted 3/19/99.” The document indicates that the resources available for development of the
1999 NRC examination were ineffective based on NRC quality expectations. Mr. Niedzielski states
heraised hisconcern with immediate supervisors between June 1998 and the end of September 1998.
Based on bench marking, Mr. Niedzielski was aware that one individua “working on the exam
development was insufficient and prompt action was necessary to ensure exam materials would be
ready for the NRC due dates.” In an October 1998 meeting, “management” indicated the resource
concern was invalid; the real problem was lack of performance by Mr. Niedzielski. Management
indicated he would receive no help. Mr. Niedzielski recorded the estimated total man-hours from
June 22, 1998 to January 2, 1999 to be 1,655 man-hours for 25 people. Mr. Niedzielski states he
verbally raised the nuclear safety concern with management on January 6, 1999 after he discussed the
issue with the Nuclear Safety Concerns Coordinator “to ensure the concern met the scope” of the
NRC Nuclear Safety Concerns Program. Finally, Mr. Niedzielski comments that since the first
notification of his resource concern, he has been subjected to adverse personnel actions.

CX 12 - Examination Security Agreement signed by several individuals who took the
examination.

CX 13 - 1998 Result Incentive Plan signed by Mr. Niedzielski and Mr. Zapp on July 6, 1998
and January 19, 1999. Success for development of the licensing exam was defined as meeting the
NRC requirements.

CX 14 - Job Summary for NRC License Exam Developer, dated April 21, 1999, with a pay
grade of 78. The summary indicates the individual “develops, reviews, and validates all portions of
the exam.”

CX 15 - Initial Training Unit's Evaluation documents a review of the failure of some
candidates to pass the 1997 NRC Shift Engineer licensing examination. The detailed document
identifies several contributing factors and root causes for the examination failures. The root cause
was inadequate use of evaluation toolsto assess applicants weaknesses. Without specifying details,
the study listed as a contributing factor the contractor’s failure to meet quality and timeliness
expectations.

CX 16 - An April/May 1999 E-mail correspondence from Mr. Niedzielski to Mr. Phifer
providing achronological summary to support hisgrievance. Mr. Niedzielski documents his efforts
on the exam development from January 1998 through November 1998. He then notes that on
October 5, 1998, inresponse to arequest for awritten update on the exam development, heindicated
the status was “0%" due to the disgualification of 25 questions. Based on his bench marking, Mr.
Niedzielski had to “rethink the manpower needs’ in September and he notified supervision of his
concern. He believed at least two exam writers were needed to develop the exam material “due to
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the complexity and accuracy required for afederal law licensing action.”
Respondent’ s Documentary Exhibits

RX 1 - Nuclear Performance Assessment Department Hotline Report, signed July 27, 1999.
Between March 22 and June 18, 1999, Mr. Phifer conducted an investigation concerning Mr.
Niedzielski's March 19, 1999 nuclear safety complaint that the resources available for the
development of the 1999 NRC examination were ineffective to meet NRC quality expectations. The
three adverse actions asserted were a formal warning in October 1998, a March 1999 reduction in
pay, and a supervisor statement to “get anew job.”

The investigator observed that due to quality problems and exam failures with a 1997
examination developed by a contractor, BG& E established a position for development of the next
examination. After numerousinterviewsand adocument review, theinvestigator concluded sufficient
resources had been available for the 1999 NRC exam. Reacting to “ progress dippage,” management
assigned additional personnel to complete the exam development ontime. At thesametime, “[m]ore
robust supervisory oversight of the exam development process could have prevented the need for
additional resources.” Eventually, the NRC found the overall quality of the prepared 1999 exam to
be “acceptable” and the written examination was characterized as “high quality.”

The investigator obtained an admission from a supervisor about making a statement to Mr.
Niedzielski about a“new job” but not in the context presented by Mr. Niedzielski. However, Mr.
Niedzielski did not present “ compelling information” that the performance observationsand personnel
actionswereinappropriate. Inaddition, theinvestigator determined Mr. Niedzielski’ sconcern “had
no nuclear safety significance.”

RX 2 - Nuclear Safety Concerns Program, Calvert Cliffs Nuclear Power Plant, dated April
15, 1998. Thisinstruction sets out the process BG& E utilizesto process employees’ nuclear safety
concerns. According to paragraph 1.2 C., “Scope/Applicability” the “procedure does not apply to
personnel or administrative type issues which do not potentially have a direct impact on nuclear
safety.”

RX 3 - Statements of Charles G. Phifer, Jr., Nancy A. Winters, and Charles C. Zapp, dated
October 29, 1999. Asthe company’s Nuclear Safety Concerns Program Manager, Mr. Phifer was
approached by Mr. Niedzielski “early in 1999" about his nuclear safety concerns. Mr. Phifer
eventually investigated the complaint and prepared the investigative report (see RX 1). Hedoesnot
believe the performance and compensation actionsinvolving Mr. Niedzielski were taken in response
to hisreport of a safety concern.

Ms. Nancy Winters, General Supervisor of Nuclear Training, considered Mr. Niedzielski’s
planning and oversight ineffective. He was provided “ample”’ resources and failed to effectively use
those resources. He also failed to keep Mr. Zapp and Ms. Winters adequately informed of the state
of hisprogress. On January 6, 1999, Ms. Winters met with Mr. Niedzielski to discuss his concerns.
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During that meeting, she did not tell him to get a new job. Instead, based on his complaints of
communications problems with Mr. Zapp, she suggested he consider making efforts to transfer to
another area of the plant.

Mr. Zapp was Mr. Niedzielski’ sdirect supervisor. He considered Mr. Niedzielski’ s planning
and execution ineffective. Mr. Niedzielski’s failure to properly use resources led to the problems
associated with the examination. In addition, Mr. Niedzielski “persistently failed” to keep Mr. Zapp
informed and “allowed a crisis situation to develop.” The personnel actions were solely due to his
poor performance.

RX 4 - E mail correspondence from December 8, 1997 indicating Mr. Niedzielski’ s request
for an immediate reassignment of duties. Due to hedlth issues, family concerns, and increasing
workload, he believed a reduction in supervisory responsibilities was warranted.

RX 5 - NRC Exam Process, dated May 5, 1998 (see CX 10).

RX 6 - February 25, 1999 NRC report concerning the January 1999 NRC examination at the
BG&.E Calvert Cliffs Nuclear Power Plant, Units 1 and 2, Lusby, Maryland.®> In the document, the
NRC observesthat “all segments of the examination were developed by Baltimore Gas and Electric
Personnel, while the NRC provided oversight and final approval prior to the administration of the
exam.” Infact, the NRC “subsequently reviewed and validated all portions of the proposed exams’
(page 1 of the Report Details). All applicants passed the examination and the overall quality of the
initial submission was “acceptable.” The written portion of the exam was graded “high quality” and
only three of 129 questions were changed by the NRC. Subsequently, “Calvert Cliffs personnel
incorporated the agreed-to comments and finalized the exams.” Likewise, the proposed smulator
scenarios were “high quality.” And, “operator licensing and eligibility” at Calvert Cliffs were being
conducted in accordance with NRC regulations.

RX 7-Mr. Niedzielski’ sBG& E personnel record, including performancereportsfromAugust
1994 through March 1999. The record also contains Mr. Niedzielski’'s October 1979 nuclear
operator license for Calvert Cliffs. In the three appraisals accomplished by Mr. Zapp from August
1994 to January 1998, herated Mr. Niedzielski 5 in every critical area, 5 in overall performance, and
5insaary level.

On October 8, 1998, Mr. Zapp submitted a corrective action report concerning Mr.
Niedzielski’ sfailureto meet expectationsand gave hima*“formal warning.” Mr. Niedzielski had been
assigned responsibility for exam development at the beginning of 1998. By October 1998, “very little
progress’ had been made. Asaconsequence, Mr. Zapp would have to apply additional resourcesto
ensure the test is completed with sufficient time remaining to enable on-site quality reviews and
validation prior to forwarding the examination to the NRC. These measureswould increase the cost
of the exam development. In addition, Mr. Niedzielski's lack of performance compressed “the

*The actual 100 question operator examination is included as attachment.
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amount of time available to complete the project.” As corrective actions, Mr. Zapp directed Mr.
Niedzielski to take personal responsibility for hisposition and if assignments cannot be met to present
his supervisor with a plan to complete the work “without placing unnecessary burdens on his co-
workers.”

In his reply to the formal warning, Mr. Niedzielski asserted the corrective action was
“unwarranted” and did not accurately reflect the work agreement he had with Mr. Zapp. Hebelieved
the situation developed due to ineffective communication, unrecognized workload and insufficient
resources. Mr. Niedzielski gave Mr. Zapp routine schedule updates starting in April 1998. Based on
his conversationswith Mr. Zapp, Mr. Niedzielski believed other supervisory review resourceswould
be made available. 1n addition, his bench marking efforts demonstrated that an exam team needed
to be utilized for development of the test. Because he had not completed the exam project in
October 1998, he reported his progressto Mr. Zapp as 0%.

In an extensive responseto Mr. Niedzielski’ s statement, Mr. Zapp setsout in great detail the
basis for his corrective action. He agreed that communication was a problem. Based on past
experience, he wanted to avoid a last minute crunch to develop an exam. Mr. Zapp became very
frustrated when he learned in October 1998 that Mr. Niedzielski’ s inaction was going to cause the
same time of last minute effort to complete an examination.

RX 8 - Mr. Niedzielski’ s salary records, July 1976 to May 1999.

RX 9 - Response of Mr. Michagl Rind, counsel for BG&E, to OSHA’s inquiry of Mr.
Niedzielski’ swhistle blower complaint. He observesthat in 1996, NRC beganto turn over to nuclear
licenseesresponsibility for developing thethree part licensing examination. BG& E’ sfirst experience
with such an examination occurred in November 1997. A contractor prepared the exam and the
results were not completely satisfactory. During the development of contractor examination, Mr.
Niedzielski had supervisory responsibility over the process. After the poor results, and dueto other
supervisory issues, Mr. Zapp removed Mr. Niedzielski as a supervisor and assigned him the task to
write the next exam. Concerning the January 1999 examination, due to delays attributable to Mr.
Niedzielski, a review of the examination had to be “conducted on a crisis basis the week before
Christmasweek.” Mr. Niedzielski is not due over time pay because he was in agrade 78 pay level
and did not have supervisory responsibilities. Finally, BG&E treats any issue relating to NRC
regulated activities as a“nuclear safety concern.” However, the company’s investigation disclosed
that sufficient resources had been provided for development of the examination.

RX 10 - Project Flow Chart for development of the 2000 licensing examination.
Sworn Testimony for the Complainant
Mr. Robert Niedzielski (TR, pages 48 to 240 and 313 to 321 )

Mr. Niedzielski, after six yearsinthe U.S. Navy, cameto work for BG&E in 1976 and spent
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most of hisemployment in reactor operations. He obtained hissenior reactor operator licensein 1983
and is presently assigned as an NRC exam writer in the Nuclear Training Section.

On March 9, 1999, Mr. James Lemon approved the job proficiency review prepared by Mr.
Charles Zapp, Mr. Niedzielski’s supervisor. Due to the approval of that review, Mr. Niedzielski's
overall proficiency level dropped from 5 to 4, which led to a 5% pay reduction. Because he
considered the pay reduction asignificant job action against him, Mr. Niedzielski filed his complaint
to the NRC and Department of Labor on August 27, 1999.

InNovember 1997, Mr. Niedzielski’ simmediate supervisor, Mr. Charles Zapp, informed Mr.
Niedzielski, then the Supervisor of Initial Training Unit, that he was going to be reassigned due to
his declining effectiveness as supervisor. Prior to that conversation, there had been problems and
conflicts in the unit. Based on Mr. Niedzielski’'s suggestion, Dr. Ray Mosko, a company
psychologist, interviewed Mr. Niedzielski’ s employees (Mr. Niedzielski had also seen Dr. Mosko in
early 1997 for personal issues and some work-related problems, and several years earlier as part of
the licensing process). On December 8, 1997, Mr. Niedzielski asked his immediate supervisor, Mr.
Charles Zapp, for an immediate reassignment due to family concerns and an increasing workload.
Mr. Niedzielski was told to put in the request. At the same time, he agreed that his supervision
effectiveness had decreased and health issuesrequired areduction in his supervisory responsibilities.

OnJanuary 1, 1998, Mr. Niedzielski was informed that he was being removed asasupervisor
due to unsatisfactory performance and assigned to the only available job, NRC examination writer
as a Senior Operations Instructor. As a NRC examination writer, Mr. Niedzielski was responsible
for preparation of a “very large, integrated examination” (TR, page 52). He was aware the
examination had to be administered in January 1999. As part of his preparation for the new work,
he attended an NRC exam workshop in Atlanta, Georgia that same month. At the workshop, Mr.
Niedzielski learned that examintegrity isboth important and broad. Also, earlier, inthefall of 1997,
Mr. Niedzielski had developed some understanding of the process in developing an exam by
observing a contractor’s examination development efforts.

After hereturned from the workshop, Mr. Niedzielski provided Mr. Zapp atrip report which
contained several recommendations, including consideration of the amount of resources needed for
theexam preparation. At theworkshop, the man-hour estimate for examination preparation ranfrom
400 to 1000. Also, uponhisreturn, Mr. Niedzielski was assigned to develop aretest examination for
a candidate who had failed the November 1997 written test. Since the next available test date was
mid-March, Mr. Niedzielski informed Mr. Zapp that he would need administrative help and another
licensed senior reactor operator to meet that date. When Mr. Niedzielski didn’t receivetheadditional
administrative resources, he advised Mr. Zapp that he could not meet the mid-March deadline. Mr.
Zapptold himto arranged another testing date. Accordingly, Mr. Niedzielski arranged alater testing
date.

During this period, Mr. Zapp gave Mr. Niedzielski other work assignments, such as
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developing a secure exam room. Mr. Zapp also agreed that Mr. Niedzielski should develop an
administrative procedure to guide exam development which included all three parts of the NRC
examination (written examination, simulator scenarios and a plant walk-through). From mid-April
through May, 1998, Mr. Niedzielski worked on the development schedule and attempted to obtain
man-hour estimatesfromthecontractor who prepared the 1997 examination. The estimatewasabout
800 man-hours.

Mr. Niedzielski gave Mr. Zapp his exam development planin May 1998 (CX 10 and RX 5).
The plan indicated the exam development should start six months before the due date and involve
one, or amaximum of two examwriters. Two identified major milestoneswere November 21, 1998
(exam outline) and December 21, 1998 (exam materials). The plan did not contain any statement
concerning insufficient resourcesfor the preparation of the exam because Mr. Niedzielski had already
verbally expressed hisconcernsto Mr. Zapp. Thefirst step intheexamdevelopment isoutlining each
of the three partsfrom abook of approximately 6,000 knowledgeitems. The outline material isthen
validated by an expert or through application. Thislater process is a collaborative effort involving
numerous Calvert Cliffspeople. Inmid-June 1998, he discussed the plan withMr. Zapp and obtained
his agreement with the plan’'s recommendations. One of the recommendations involved the
assignment of only one or two individuals (due to exam integrity concerns) to write the exam over
the next six months. Then, about aweek later, Mr. Niedzielski gave Mr. Zapp the exam outlinesto
review. Included in the outline were 25 questions from a previous examination. Despite repeated
attemptsto engage Mr. Zapp about the outline, hedidn’t discussthe outlinewithMr. Niedzielski until
August 3, 1998.

In August 1998, Mr. Zapp directed Mr. Niedzielski to work on hisinstructor qualifications,
learnto use the simulator for development of the second part of the examination, develop emergency
response scenarios, and make sure he didn’t lose any leave hours. Inresponse, Mr. Niedzielski took
avacationin early August 1998. He also met with his new general supervisor, Ms. Nancy Winters,
and indicated he was attempting to work out differences of opinion with Mr. Zapp. Also in August
1998, the NRC provided the firm exam dates to BG&E in January 1999.

In early September 1998, Mr. Niedzielski contacted other facilities to obtain information
about their recently administered exams. His contacts indicated the development hours “were just
jumping up onthem” and the 800 man-hour estimate needed to be doubled or tripled (TR, page 69).
Based on hisbench marking, Mr. Niedzielski informed Mr. Zapp and management his concern about
conflict of resourcesin developing the examination. He also requested help dueto alack of progress
in development of the simulator portion of the exam. On September 22, 1998, Mr. Zapp agreed that
Mr. Niedzielski should receive some help on the simulator scenario. On September 30, 1998, Mr.
Niedzielski learned that the 25 questions he had planned to use for part of the 125 question
requirement for the written exam were disqualified because they were being used for an audit exam.
When Mr. Niedzielski informed Mr. Zapp of the loss of the 25 questions, Mr. Zapp seemed
ambivalent. However, Mr. Niedzielski knew he’d have to prepare new questions to be validated.

Early on October 5, 1998, Mr. Niedzielski had pointed out to Mr. Zapp that other utilitieshad
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3 people working in exam development six monthsto ayear prior to theexam. Then, later inthe day,
at Mr. Zapp'srequest, Mr. Niedzielski submitted awritten report on the status of the exam. On the
report, due to the loss of the 25 questions, Mr. Niedzielski indicated that zero questions were
prepared for thewritten exam. Mr. Zapp didn’'t understand the zero response, became very upset and
angry, characterized the situation as a performance issue, and informed Mr. Niedzielski that no one
was going to help him. Mr. Zapp believed Mr. Niedzielski had not provided accurate exam status
reports from June to October 1998. Mr. Niedzielski believed Mr. Zapp’ s response was unjustified
and offered him the opportunity to review all the work he had accomplished. Mr. Zapp did not
accept that offer.

When Mr. Zapp presented a Corrective Action Report to Mr. Niedzielski around October 8,
1998, hefirst stated, without explanation, that he hated to take the action. The action was aformal
warning. Mr. Niedzielski was not placed on probation or suspended. While Mr. Niedzielski
understood Mr. Zapp's concern for getting the exam completed, he didn’t think a corrective action
was necessary. In response to the corrective action, Mr. Niedzielski prepared an hourly summary,
starting with the week ending June 28, 1998 (CX 9). Even though he had really started exam
preparationin April 1998, Mr. Niedzielski used June 28" asthe start date because his planner clearly
indicated he started the exam work then. Mr. Niedzielski is not able to estimate how much time he
devoted to exam development in April, May, and June 1998. According to hissummary, during July,
August, and September 1998, he worked an average of 25 hours per week, with 15 hours per week
associated with exam development. Also, during thisperiod, Mr. Zapp permitted Mr. Niedzielski to
work at home and have flexible hours. From April through September 1998, Mr. Niedzielski
informed Mr. Zapp that the exam development wasontrack. Mr. Niedzielski first complained about
insufficient time for completion in the latter part of September 1998, after he lost the use of the 25
questions.

After that exchange, the work situation was tense and in mid-October 1998, Mr. Zapp
informed Mr. Niedzielski that due to alack of confidence in hiswork, Mr. Zapp would assign the
simulator and walk-through portionsof theexamto other individuals. Mr. Niedzielski’ ssoletask was
thewritten examination. Asaresult, Mr. Niedzielski focused on the written portion of the exam and
another individual began to work in late October on the smulator scenarios. However, into early
November, no one had addressed the walk-through. Between September 28, 1998 and to mid-
October 1998, Mr. Niedzielski developed 91 exam questions. By the end of September 1998, he had
completed outlines for eight of ten measurement standards, but none were ready for review.
Likewise, by the end of September 1998, he had completed only one of four scenarios for review.

After he submitted his written questions on October 18, 1998 for validation, he started
working on the walk-through. However, when Mr. Niedzielski discovered in the later part of
November that no effort was being made to validate his written questions, he obtained Mr. Zapp’s
approval to coordinate the validation work with other operators. The exam outline was submitted
to the NRC on November 21, 1998 and the written portion of the exam was presented to the NRC
by the December 14, 1998 due date. Mr. Niedzielski then turned to completion of the smulator and
walk-through portionsof theexamand worked with other operatorsand Mr. Zapp through weekends
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to complete the walkthrough portion by the December 21, 1998 deadline.

The entire examination, including the written test, the smulator scenarios, and the job
performance measures, was accomplished in two and a half months from October 8, 1998 to
December 21, 1998. Mr. Zapp and Mr. Birney had to accomplish their regular duties and then
worked overtime to review the examination materials.

Following his submissions, Mr. Niedzielski went on vacation for Christmas. He also asked
Mr. Zapp for approval of overtime and compensation time for fifty hours that he expended in
November and December.

When Mr. Niedzielski returned from vacation around January 4, 1999, he expressed his
concernto Mr. Jerry Phifer about resource management for the NRC exam development. From Mr.
Niedzielski’s perspective, every time he asked for some resources, he received something less. He
asked Mr. Phifer, “is this a nuclear safety issue? (TR, page 84). After reviewing an administrative
procedure manual, NS 101, Mr. Phifer responded that the concerns about resources might be avalid
nuclear safety concern. Mr. Niedzielski also reviewed the procedure manual and concluded that
because the NRC exam process was a regulated activity by the NRC, his complaints about lack of
resourcesfor the exam preparation was anuclear safety concern. From past experience, he wasalso
aware that individuals who failed the 1997 exam reacted negatively. Consequently, Mr. Niedzielski
raised the nuclear safety issue to management on January 6, 1999, starting with Mr. Zapp. Mr. Zapp
didn't seeit asanuclear safety concern. Instead, Mr. Zapp believed it was aplant operationsissue.
Degspite his opinion and without any sign of anger, Mr. Zapp encouraged Mr. Niedzielski to proceed
with the process.

On January 6, 1999, Mr. Niedzielski also presented his complaint to Ms. Winters. She did
not see a nuclear safety issue. Instead, she stated there was a performance problem, noting the
October 1998 corrective actionreport. Inadditionto mentioning his safety concern, Mr. Niedzielski
indicated he didn't think Mr. Zapp's corrective action was fair because Mr. Zapp could have
discovered by himself the progress of the exam development. Mr. Zapp wasalso part of the problem
because he worked on other projects and there was a communication problem. In response, Ms.
Winters asked if Mr. Niedzielski had sent out his resume and suggested he look for another job in
Baltimore. Mr. Niedzielski considered Ms. Winters statement a threat because he had raised a
nuclear safety concern. After thismeeting, Mr. Niedzielski spoke with Mr. Zapp about Ms. Winters
statements. According to Mr. Niedzielski, Mr. Zapp responded that if Mr. Niedzielski went against
Ms. Winters, Mr. Niedzielski would pay.

Mr. Niedzielski next took his concern to Mr. James Lemon, the department manager. Mr.
Lemon appeared to be listening to Mr. Niedzielski’ s complaints and asked some questions about the
resource problems.

Theday after raising hisnuclear safety concern, January 7, 1999, Mr. Niedzielski received an
e-mail from Mr. Zapp denying hisrequest to be compensated for hisovertime. The stated reason for

-14-



the denial was that due to Mr. Niedzielski’s poor planning other employees had to work overtime.
Specifically, he was angry because Mr. Niedzielski’s poor planning caused other people to work
overtime. So, Mr. Zapp did not think Mr. Niedzielski should receive overtime compensation. Mr.
Niedzielski viewed the denial as discrimination for having reported the safety concern.

After theNRC examination was administered on January 22, 1999, Mr. Niedzielski analyzed
the test result and found the test was a “ picture perfect exam” (TR, page 92). On January 25, 1999
the other portions of theexamwere administered. Around thisperiod, Mr. Niedzielski agreed to Mr.
Zapp' sproposal that hisannual performance appraisal, whichwas duein January, be delayed because
they were still busy with the exam administration. Mr. Zapp didn’t explain why the appraisal wasn't
accomplished in February 1999.

All 11 applicants who took the January 1999 examination passed all portions of the test and
the NRC concluded the submitted written examination and the proposed simulator scenarios were
of high quality.

OnMarch 6, 1999, Mr. Zapp conducted ajob proficiency review with Mr. Niedzielski. Each
area in the appraisal was rated one level lower and it involved a recommended pay decrease. Mr.
Niedzielski was surprised by the downgrading. He pointed out that the October 1998 corrective
action was just a one-time event. Mr. Niedzielski did not believe the ratings reflected all his work
effort. Because the appraisal didn't make any sense to Mr. Niedzielski, he considered it really
reflected his raising the nuclear safety concern. While he understood Mr. Zapp's concern was
performance, he also believed the performance criticism was inappropriate because he had been
tasked to prepare an examination that other utilities typically assigned three people to accomplish.
Mr. Niedzielski then provided Mr. Zapp some additional factorsto consider for the final appraisal.
Later, after reading Mr. Niedzielski’ sinputs, Mr. Zapp declined to change the job proficiency rating.
Mr. Niedzielski annotated his disagreement with the rating on the back of the appraisal. Mr. Zapp
signed thereport onMarch 9, 1999. He had also considered the October correctivereport anadverse
action but other supervisors told him not to worry about it.

On March 19, 1999, Mr. Niedzielski formally submitted his nuclear safety concern to Mr.
Phifer on the basisthat the NRC expectsa utility to provide adequate resourcesto develop licensing
exam (CX 11). TheNRC isconcerned about any compromise of the exam process. Mr. Niedzielski
pointed out that on September 22, 1998, Mr. Zapp had agreed to provide additional resources but
after he got angry on October 5, 1998, Mr. Zapp forgot about the agreement. The investigation
continued on into the end of May when Ms. Pines concluded the company did nothing wrong. She
informed Mr. Niedzielski that the October 1998 Corrective Action Report and the March 1999 job
proficiency evaluation were appropriate. In August 1999, Mr. Niedzielski asked Mr. Phifer about
the investigation and he indicated he was finishing it up. But, by the end of August 1999 to comply
with the 180 day deadline, Mr. Niedzielski filed his discrimination complaint. After Mr. Phifer
completed thereport, herefused to give Mr. Niedzielski acopy. Mr. Niedzielski only saw the report
after he had submitted his complaint to the U.S. Department of Labor.
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On March 22, 1999, Mr. Niedzielski was called into a meeting with Ms. Winters, Mr. Zapp
and Mr. Ray Mosko, an industrial psychologist; they discussed the situation; and, Mr. Niedzielski
explained his point of view. At the conclusion of the meeting, Ms. Winters still believed there had
been aperformance problem. Then, near the end of April 1999, Ms. Winterstold Mr. Niedzielski that
she was reorganizing the Operations Training Unit. Mr. Zapp was moving to another job. Mr.
Niedzielski would report to Mr. Jm Evans as an exam writer at a pay level of 78, rather than his
previouslevel of 79, which represented an additional reduction in pay of 5%. Ms. Wintersexplained
that Mr. Niedzielski would be placed under close supervision. Inaddition, sheindicated he was not
entitled to salary protection. However, later she determined his pay would be frozen at itslevel prior
to the reorganization. At the time the reorganization was announced, Mr. John Hornick told Mr.
Niedzielski that he didn’t think it was right.

While working for Mr. Evans, Mr. Niedzielski has been the one individual dedicated to the
development of an NRC licensing exam. Mr. Niedzielski also had other duties. Between September
and December 1999, Mr. Niedzielski developed 125 questions for the September 2000 examination.
It took him 94 hours to develop those questions, 26 hours to complete the exam outline, and 9.5
hours to accomplish the job performance measures. Mr. Niedzielski agrees that he accomplished in
16 daysunder Mr. Evans' supervisionwhat hedid not completein the six monthsbetween April 1998
through September 1998 and what he did finish between October 1998 and January 1999.

In 1998, when he wasfirst assigned as an exam writer, Mr. Niedzielski’s monthly salary was
about $5,600. Following the March 1999 evaluation, there was a 5% pay reduction as of April 1,
1999. Based on his calculations, Mr. Niedzielski believes he has lost $553 per month from May 1,
1999. Effectively, dueto acompany policy, the changein pay level following the reorganization did
not reduce his pay because his salary was frozen.

Mr. Niedzielski also suffered mental anguish after Ms. Winter's January 1999 threat about
finding another job. During 1998, Mr. Niedzielski was under alot of pressure, he suffered at least
one episode of blinding ocular migraines; two more attacksoccurredin 1999. Inaddition, hebelieved
his professional reputation had been damaged because at least one individua had heard Mr.
Niedzielski was considered a performance problem. This news made it difficult to concentrate on
developing the exam materias. At the same time, other supervisors in the plant indicated their
agreement with Mr. Niedzielski about the resource problem and gave him positive reinforcement.
During the summer of 1998, Mr. Niedzielski also experienced personal stressesrelated to hisfamily.

Between May 5, 1998 and September 1998, Mr. Niedzielski had 25 questions ready for
review. Becausethe questionshad aready beenwritten for the previous April 1998 examination, Mr.
Niedzielski did not actually develop the questions. Prior to the end of September 1998, Mr.
Niedzielski had not prepared any new questions even though his development plan indicated work
on the exam should start in July 1998, six months prior to the due date.

Mr. Niedzielski agreesthat BG& E eventually provided sufficient resources to complete and
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administer the NRC examination by January 1999. Mr. Niedzielski’s rea dispute with BG&E
concerned the allocation of resourcesto produce the examination. He believed ateam approach to
exam development was appropriate whereas Mr. Zapp believed one individual could accomplishthe
task. He was aso concerned, based on the company’ s experience when two individuals failed the
November 1997 written exam, the applicants might complain about poor quality of the examination.

Mr. Niedzielski did not discuss a nuclear safety concern with his supervision until January
1999. Neither Mr. Zapp nor Ms. Winters expressed any irritation over Mr. Niedzielski's safety
complaint.

Mr. Niedzielski takes personal responsibility for completing specific assignments. And, asa
supervisor, he expected his employees to develop exams within a specified time frame to permit
adequate review time. Mr. Niedzielski has counseled employeesfor failing to meet expectations. In
such situations, acorrective action may be necessary and the job deficienciesmay need to bereflected
in ajob proficiency evaluation.

Although according to hisplan for development of the exam, Mr. Niedzielski believed hewas
on schedulein September 1998, he became concerned about the need for additional resources based
on two factors. First, he had heard from other utilities that the original estimates for completing
development may be off by 100%. Second, he had never developed a simulator scenario. So, he
thought an additional person would be helpful for the smulator development.

Mr. Marc Niedzielski (TR, pages 240 to 252)

Mr. Marc Niedzielski isMr. Robert Niedzielski’ syounger brother. Mr. Niedzielski worksas
a Deputy Attorney General in Delaware. 1n weekly telephone conversations, he has witnessed his
brother’s mental anguish about the discrimination. Asaloyal and dedicated worker for BG&E, Mr.
Robert Niedzielski has been devastated by the company’ sactions. He was punished for trying to tell
the company to do the right thing.

His brother first discussed the work-related problems “sometime in 1998, and earlier than
that” (TR, page 246). He first mentioned the nuclear safety concernin late 1998 or early 1999 and
a corresponding job demotion and reduction in pay. Mr. Robert Niedzielski did not indicate any
monetary damage associated with his anguish. However, he believed he was being discriminated
against due to his nuclear safety report.

Mr. James R. Evans (TR, pages 253 to 279)°
Mr. James Evans, a 13 year employee of BG&E, is presently the Supervisor of the Training

Support Unit. Mr. Evansstarted supervising Mr. Niedzielski on either April 1 or May 1, 1999. Since
that time, Mr. Niedzielski has produced timely work. He rated Mr. Niedzielski as an overal 4,

®Mr. Evans was also called as awitness for the respondent (TR, page 263).
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meeting expectations, in December 1999. At that time, Mr. Niedzielski received anincentive award.
Mr. Evans gave incentive awards to al 11 individuals under his supervision.

Sinceworking for Mr. Evans, Mr. Niedzielski’ s primary responsibility has been development
of the NRC examination. Mr. Niedzielski developed outlines for the written exam and job
performance evaluation, 125 questions for the written exam and the job performance portion of the
exam. According to an NRC exam development project plan (RX 11), Mr. Niedzielski took 26
hoursfor test outline, 9.5 hoursfor the job performance outline, and 94 hoursfor the 125 questions
for the September 2000 exam. During this development, Mr. Niedzielski has been the primary
resource. In addition, Mr. Evans is available and a training specialist conducts the psychometric
review of thetest. Two other individuals are developing the simulator scenarios. Mr. Evans believes
that one of those employees assisted in the simulator scenarios for the January 1999 examination.
Mr. Evans believes one person is sufficient to write the examination for review. And, at least two
employees are necessary for a finished exam.

Mr. Niedzielski has not complained about alack of resources while working for Mr. Evans.
While Mr. Evans began supervising Mr. Niedzielski, he was given instructions to maintain constant
communications with Mr. Niedzielski and to validate the progress of the exam development. Mr.
Evans supervisor is Ms. Winters.

Mr. Edmund Chrzanowski (TR, pages 280 to 286)

A 23 year BG& E employee, Mr. Chrzanowski isthe Simulator Support Work Group Leader.
Heis aware that Mr. Niedzielski has used a scenario developer as a development tool.

Mr. Ray Wedley Smith (TR, pages 288 to 305)

Mr. Smith isa BG&E Systems Engineer and has worked for BG&E for 15 years. He has
known Mr. Niedzielski for the same period of time. During the period of the exam development, Mr.
Smith believes Mr. Niedzielski put in his best effort and he explained to Mr. Smith his difficultiesin
having a conversation with Mr. Zapp. Mr. Niedzielski also mentioned his difficulty with getting
additional resources. In fact, resource shortage was a common problem at BG&E.

Mr. Smith doesnot have specific knowledge concerning exam development for the operations
area. In February and July 1998 and September 1999, Mr. Niedzielski told him that he was
concerned about nuclear safety with Mr. Smith associated with the confidentiality and integrity of
exam questions. And, while Mr. Niedzielski didn’t complain about discrimination, hedid feel hewas
under his supervisor’s watchful eye.

Mrs. Judy K. Niedzielski (TR, page 322 to 335)

Mrs. Judy Niedzielski has been married to Mr. Niedzielski for 22 years. Mrs. Niedzielski
recalls her husband explaining that due to his nuclear safety concern the company was taking him
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down to a lower position and pay. In response to the company actions, he became very depressed
and took anti-depression medication. Hefirst talked about it three years ago, about the time he was
demoted from a supervisory position in January 1998. Later, he also suffered a pay reduction.

Mr. Robert W. Scott Jr. (TR, page 336 to 352)

Mr. Robert Scott, a BG&E Senior Operations Instructor, has been with the company 20
years. Asan instructor, Mr. Scott trains candidates for an operator’s license. He has known Mr.
Niedzielski for about 10 years and worked for him from 1994 to 1997. During 1998, he saw Mr.
Niedzielski about onceaweek. He believesthe company provided sufficient instructorsfor the exam
from 1997 to 1999. In particular, for the second exam, “there was more than enough timeto develop
that exam” (TR, page 342). Based on the results of the 1997 exam, the company didn’t do a good
job validating the contractor’s work on the exam.

When Mr. Niedzielski was first a supervisor in 1994, everything was okay. But, later it
became difficult to communicate with him. Eventually, a company psychologist interviewed all the
employees, including Mr. Scott, and validated the communications difficulties.

Mr. John F. Hornick (TR, pages 354 to 373)

Mr. Hornick, a 10 year BG& E employee, hasknown Mr. Niedzielski since starting with the
company. In April 1999, Mr. Hornick, as supervisor of initial training, had some concern about the
company’s reorganization. The plant was due for an operations evaluation in June 1999 and Mr.
Hornick was concerned that if Mr. Zapp were removed as the genera supervisor of operations
training, then the remaining individuals, including Mr. Hornick, might have to answer for work Mr.
Zapp had done over the prior four years. His concerns were addressed when Mr. Zapp remained in
operationstraining through Juneto answer any potential questions. Inretrospect, thereorganization
was the right thing to do.

WhenMr. Hornick replaced Mr. Niedzielski assupervisor of theinitial training unit in January
1998, the employee morale was pretty low due to the results of the November 1997 test. Several
individuals believed their supervisor had not listened to them.

InApril or May 1998, after Mr. Niedzielski returned from aconference with someideas about
using prior examination questions for asubsequent audit test, Mr. Hornick informed Mr. Niedzielski
that the questions from the April 1998 retake examination were going to be used as an audit
examination for the candidates who were going to take the January 1999 examination. Since the
guestions were used as a pretest, avery limited number could also be used on the 1999 examination.

From Mr. Hornick’s perspective, Mr. Niedzielski had sufficient resources to prepare the
January 1999 examination.
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Sworn Testimony for the Respondent
Mr. Charles Phifer (TR, pages 376 to 399)

Mr. Phifer is the BG& E Nuclear Safety Concerns Program Manager. He has worked over
21 yearswith the company. Asthe program manager, Mr. Phifer takesin nuclear safety inputsfrom
employees and appoints a team to investigate the concerns. The company’s written policy is to
maintain a safety conscious work environment where employees feel free to raise safety concerns
without fear of retaliation. The company does not tolerate discrimination or harassment becauseit’s
both illegal and contrary to the company’s safety policy.

Inearly 1999, Mr. Niedzielski brought a safety concernto Mr. Phifer. He believed the class
wasn't ready to take the examination, but he didn’'t specify the cause. Mr. Phifer tried to get more
information and advised him about the process availableto addresshisconcern. OnMarch 19, 1999,
Mr. Niedzielski actualy filed a complaint. Mr. Phifer and Ms. Pines investigated the complaint to
determinewhether the resourcesthat had been assigned for development of the 1999 examination met
NRC quality standards and whether Mr. Niedzielski had been subjected to harassment. Mr. Phifer
addressed the resource issue and Ms. Pines handled the claim of discrimination. Eventually, the
investigation failed to substantiate Mr. Niedzielski’scomplaint. In particular, all the NRC milestones
for the examination had been met and the NRC feedback indicated the examination was acceptable
with portions of high quality.

Even though exam preparation isan NRC regulated activity, Mr. Phifer doesn’t believeit has
any impact on the safety of the public or plant workers. Mr. Phifer did acknowledge that an
incompetent nuclear plant operator would raise a nuclear safety concern, but he didn’t believe atest
could be administered that would permit an incompetent operator to become licensed because the
NRC audits the examination to ensure a good test.

Ms. Faye Pines (TR, pages 399 to 420)

Ms. Pinesis a BG&E senior human resource consultant. On March 25, 1999, Mr. Phifer
contacted her about Mr. Niedzielski’'s alleged safety concern. First, she spoke with Mr. Niedzielski
about hisperceived adversejob actions, consisting of acorrectiveaction and performance proficiency
report. Then, Ms. Pinesinterviewed Mr. Charles Zapp. Upon completion of her investigation, Ms.
Pines concluded that Mr. Zapp's use of the corrective action was proper. Because Mr. Niedzielski
did not meet expectations by failing to complete the test development within a specified time, the
corrective action was used as a coaching and counseling tool. The performance report rating was
also appropriate because it evaluated critical aspects of Mr. Niedzielski’s performance including
project management. In addition, a supervisor may consider corrective actions administered during
the evaluation period. Eventually, Ms. Pines signed with Mr. Phifer a nuclear performance
assessment report (RX 1).

Inher investigation of whether the performance evaluationratingswereproper, Ms. Pineswas
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not aware of the NRC’ s assessment of the final examination product. She also doesn’'t know why
the performance report was not administered in January 1999, rather than March 1999.

Mr. Charles C. Zapp (TR, pages 424 to 484)

Mr. Zapp presently works as a human performance evaluator for BG& E. He hasknown Mr.
Niedzielski for 20 years and last supervised him between 1996 and 1999. Off duty, he had a casual
friendship with Mr. Niedzielski and his family. Based on Mr. Niedzielski's request, Mr. Zapp
attempted to give him flexible hours so he could deal with his personal issues.

Inthelater part of 1997, Mr. Zapp supervised Mr. Niedzielski while Mr. Niedzielski wasthe
Supervisor of the I nitial licensing training unit. Dueto ineffective supervisor performance, whichMr.
Zapp believed caused by stresslevels, Mr. Niedzielski was relieved of supervisory duties. Mr. Zapp
made an effort to find Mr. Niedzielski a job with equal pay elsewhere in the plant, but no positions
were available. Instead, Mr. Niedzielski became a senior operations instructor whose primary focus
was development of the upcoming licensing examination, effective January 1, 1998. The initial
intention of the assignment was that Mr. Niedzielski would develop the entire examination, starting
in April 1998, with a scheduled completionin November 1998. In April 1998, Mr. Niedzielski gave
Mr. Zapp a project schedule with numerous milestones. Mr. Niedzielski was also assigned other
tasksincluding instructor qualification.

Mr. Zapp did not formally monitor Mr. Niedzielski's development of the exam. Mr.
Niedzielski did submit an exam outline in the beginning of June 1998 for review, which Mr. Zapp
completed amonth later. During the preparation of the November 1997 exam, they had experienced
problems with meeting milestones. So, Mr. Zapp believed there was an understanding between
himself and Mr. Niedzielski about the problems associated with development running out to the end.
Due to his perceived understanding, he just relied on Mr. Niedzielski’ s responsesto status inquiries
that everything was on track.

When Mr. Niedzielski asked for leave during the summer of 1998, Mr. Zapp was never led
to believe that meeting milestones would be a problem. In the end of September 1998, Mr.
Niedzielski reported to Mr. Zapp that the 25 questions he had anticipated using were no longer
eligible. At that time, Mr. Niedzielski indicated he did not have sufficient timeto prepare the January
1999 examination and informed Mr. Zapp that nothing on any of the three portionsof the examination
had been completed. Mr. Zapp was surprised by Mr. Niedzielski’s news about the 25 questions for
two reasons. First, Mr. Niedzielski had been aparty inan April 1998 conversationwith Mr. Hornick
and Mr. Zapp about using the retake exam, containing the 25 questions, as an audit exam. Second,
prior to September 1998, Mr. Niedzielski had never complained about insufficient resources.
Following that exchange, Mr. Niedzielski and Mr. Zapp met with Mr. Zapp's supervisor in October
1998 to determine whether the test development could be accomplished on time. They concluded
sufficient time still remained and Mr. Zapp required the submission of formal weekly status reports.
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On October 8, 1998, Mr. Zapp presented a corrective action report to Mr. Niedzielski.
According to Mr. Zapp, Mr. Niedzielski had wasted time because by the 10" month of the year,
nothing had been completed. He couldn’t understand how Mr. Niedzielski got to September 1998
without anything completed. Mr. Niedzielski told Mr. Zapp he felt the action was unwarranted
because he had been working on several items. Mr. Zapp also asked Mr. Birney for help from one
of hisinstructorsto preparethe simulator and job performance measures portions of the examination.
That individual accomplished both tasksand Mr. Niedzielski prepared thewrittentest. Mr. Zapp and
Mr. Birney worked unpaid overtime in the evening to review the questions.

In a December 1998 informal discussion with Mr. Zapp, Mr. Niedzielski first raised his
nuclear safety concern. Because he had to work overtime to finish the development of the written
exam, aregulated activity, Mr. Niedzielski believed the quality of the examination might be affected.
Mr. Zapp agreed that concentrated overtime had been necessary, but he did not see that as a safety
concern because the NRC would ultimately decide if the examination met its requirements for
determining whether individuals were qualified for licensing. At the same time, Mr. Zapp also
indicated Mr. Niedzielski should use the company process for filing his nuclear safety concern. Mr.
Zapp was not angry about Mr. Niedzielski’s concern.

Mr. Niedzielski’ sannual performancereport wasduein January 1999. However, eventhough
he had completed al the performance comments in January 1999, Mr. Zapp received permission to
extend the due date to the end of February 1999. Mr. Niedzielski was busy with the NRC license
examination process in January 1999. In addition, since Mr. Niedzielski was interacting with the
NRC, Mr. Zapp believed it was better to complete the licensing examination before dealing with the
proficiency review to preclude any negative effects from Mr. Niedzielski’s potential reaction to the
rating.

In the March 1999 performance report, covering the period January 1998 through January
1999 (RX 7), Mr. Zapp did not give Mr. Niedzielski the top rating in technical knowledge, program
administration, and communications because Mr. Niedzielski waited till the end to prepare the test
and he didn't present an accurate assessment of his progress to Mr. Zapp prior to the end of
September 1998. Even though the NRC found the examination satisfactory and gave it some
favorable comments, Mr. Zapp did not give Mr. Niedzielski an overall top rating of 5, meaning full
proficiency, because the examination should have been developed throughout the year rather than at
the end of the year and the final resultswere duein part to the extraeffort by several employees. Mr.
Zapp noted that Mr. Niedzielski's overall proficiency level at the beginning of the reporting period
waslevel 4. So, when Mr. Niedzielski received an overall 4 at the end of the reporting period, there
was no change in proficiency level. On the other hand, while Mr. Niedzielski started the reporting
period at pay level 5, his pay dropped to level 4 at the end of the reporting period since that was his
final overall proficiency rating.

Mr. Niedzielski was surprised by, and disagreed with, Mr. Zapp's performance assessment.

Mr. Zapp acknowledged that after the October 1998 warning, Mr. Niedzielski had produced a
satisfactory written exam. However, he based the performance appraisal on Mr. Niedzielski’ swork
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throughout the year.

Neither the October 1998 corrective action nor the March 1999 evaluation were caused by
Mr. Niedzielski raising a nuclear safety concern.

Mr. Zapp agreesthat BG& E had aduty to prepare an adequate licensing examination and that
competent, rather than incompetent, operators facilitate nuclear safety.

For 1998, Mr. Zapp received arating of 5 asa supervisor. His supervisor during that period
of time was Ms. Winters, whose supervisor was Mr. James Lemons. Mr. Zapp rated three other
employees for 1998; they all received an overal rating of 5.

Mr. William Birney (TR, pages 488 to 496)

Mr. Birney isthe BG& E Supervisor of the re-qualification training unit. In September 1998,
he started helping Mr. Niedzielski develop simulator scenarios. Mr. Birney wasunder theimpression
that the scenarios were already partially developed. However, he discovered nothing had been done.
Hereported the situation to Mr. Hornick and Mr. Zapp. They concluded there wasinsufficient time
for Mr. Niedzielski to complete everything. Consequently, the simulator development was assigned
to apersonin Mr. Birney’s unit.

Mr. Birney reviewed all of the written examination questions. About 60% of the questions
needed additional work. Mr. Birney, Mr. Zapp and Mr. Niedzielski refined those questions. Mr.
Birney accomplished the review and work on the questions during unpaid overtime. Inaddition, Mr.
Birney had to fill infor the personin hisunit that was doing the simulator portion of the examination.

Mr. Birney has been involved in examination development both as an instructor and
supervisor. From his perspective, Mr. Niedzielski had sufficient time to complete the written exam
and the simulator scenarios.

A supervisor should not wait along time to check on the work of an unfamiliar employee.
On the other hand, if the supervisor has experience with the employee, then it’s reasonable for the
supervisor not to check up on the employee.

Norman L. Millis (TR, pages 497 to 508)

Prior to June 1998, Mr. Milliswasthe general supervisor of nuclear training. From January
1997 to January 1998, Mr. Niedzielski was under his general supervison. Mr. Niedzielski
experienced difficulty in the oversight and direction of his employees. Mr. Millis brought in Dr.
Mosko for assistance. Dr. Mosko interviewed the members of Mr. Niedzielski’s unit. Dr. Mosko
advised that Mr. Niedzielski was atechnical personwho gravitated to thework rather than providing
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guidanceto hisemployees. Inlight of thisinformation and theworkload, Mr. Millisattempted to find
other positions with equivalent pay for Mr. Niedzielski that did not involve supervision. So, they
decided to have Mr. Niedzielski concentrate on the examination development as a senior operations
instructor. Since a single contractor had prepared the previous exam and because Mr. Niedzielski
had been involved in the exam creation process, Mr. Millis believed he had sufficient resources to
develop the NRC examination.

Mr. Millisis not aware whether more than one individual worked on the examination for the
contractor. But, inMr. Millis' opinion, Mr. Niedzielski could have completed the entire examination.

Ms. Nancy Winters (TR, pages 509 to 553)

Ms. Winters becamethe general supervisor for the Nuclear Training Sectionon June 1, 1998.
As agenera supervisor, Ms. Winters supervised Mr. Zapp and was familiar with Mr. Niedzielski’s
assigned duties and responsibilities. Concerning his available resources for preparation for exam
development, Mr. Niedzielski had prior experience with the exam; the company sent him to two
workshops; and, as his biggest resource, Mr. Niedzielski was given time to accomplish the
development as his primary responsibility. Mr. Niedzielski did not effectively use those resources
during 1998. Specifically, they discovered that in September 1998, Mr. Niedzielski had not written
any questions for the examination. She expected Mr. Niedzielski to have prepared an examination
that would be acceptable to the NRC within established time frames to meet the December 21, 1998
NRC deadline.

A corrective actionisused to informan employeein adocumented formthat expectationsare
not being met. In September 1998, Mr. Zapp spoke with Ms. Winters and was upset that Mr.
Niedzielski had not developed any examination questions. Later, she had a conversation with both
Mr. Zapp and Mr. Niedzielski and pointed out that Mr. Niedzielski was responsible for preparing the
test. Then, shediscussed with Mr. Zapp the importance of documenting the performanceissue. Mr.
Niedzielski received a corrective action because he was not meeting time table expectations and the
work was not being accomplished. Ms. Winters reviewed the corrective action before it was
presented to Mr. Niedzielski. At the time of the corrective action, Mr. Niedzielski had not yet
mentioned his concern about nuclear safety. Mr. Niedzielski improved after the corrective action by
completing the agreed-to number of exam questions each day.

Although Ms. Winters discussed with Mr. Zapp supervisory oversight issues, he did not
receive a corrective action.

A job proficiency evaluationis used to manage long-term performance and providesfeedback
on the extent of an employee's proficiency. Ms. Winters reviewed, and agreed with, Mr.
Niedzielski's proficiency evaluation for 1998. She believed the yearly assessment was appropriate
because work had not been done throughout the evaluation year. In particular, due to the late
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submission of the questions, there was not sufficient time to return the questions that needed
additional work to Mr. Niedzielski. Instead, other employees had to make the necessary
modifications. The performance report was not retaliation for hisnuclear safety report. It wasbased
on his lack of performance. Ms. Winters concurred with delaying Mr. Niedzielski’s receipt of his
performance report. He did not receive the report when it was accomplished due to concern about
his reaction to it and the need for him to be focused during the NRC examination.

On January 6, 1999, Mr. Niedzielski told Ms. Winters he had a nuclear safety concern. Mr.
Niedzielski reported that a contractor instructor had demonstrated inappropriate behavior by raising
hisvoice at studentsin asimulator. Ms. Winters didn’t see the incident as a safety concern. Then,
Mr. Niedzielski discussed hisview that there were not sufficient resourcesto writetheexam. Healso
characterized a nuclear safety concern in terms of aregulated activity. Ms. Winters disagreed. He
also mentioned communications problems with Mr. Zapp. Since Ms. Winters had heard from Mr.
Zapp that Mr. Niedzielski was looking for other positionsin the company, she asked himwhether he
had considered looking for a different position. Ms. Winters did not tell Mr. Niedzielski to look for
alower paying job in Baltimore. She believes Mr. Niedzielski may have referenced another job in
Baltimore. Mr. Niedzielski indicated he till had a nuclear safety concern. So, Ms. Winters
encouraged him to use the reporting channels within the company.

In January or February of 1999, the company decided to increase the number of instructors
in the re-qualification and the initial training units with experienced senior operators. However,
because senior operators earned premiumsfor shift work, they were reluctant to becomeinstructors.
In an effort to obtain a sufficient number of instructors without penalizing the senior operators, they
raised the senior operator pay grade from level 78 to level 79. At the same time, the number of
operations training supervisors was reduced from four to two and Mr. Zapp moved from his
supervisor position. Shortly after the April 1, 1999 effective date of the reorganization, Ms. Winters
realized that Mr. Niedzielski was affected by the pay level change. Because Mr. Niedzielski had not
been earning premium pay as a plant operator, Ms. Winters decided to create a pay grade 78 exam
developer position reporting to Mr. Evans, whichwould place Mr. Niedzielski at the same grade level
prior to the reorganization. As a result, Mr. Niedzielski became responsible for writing the
September 2000 NRC examination. He has the same resources that were available for preparation
of the 1999 test. Mr. Niedzielski has been under close supervision and has completed all the written
questions.

In June 1998, Mr. Niedzielski’s monthly income was about $5362. Then, due to hisMarch
1999 job proficiency report, Mr. Niedzielski’s salary dropped by 5%. Then, due to the April 1999
reorganization, his salary increased 5% when he was moved to pay level 79 based on his senior
operator status. After Ms. Winters realized Mr. Niedzielski would not being going back to plant
operations and he was placed in the exam developer position, his pay grade came back to level 78.
However, they did not take away the additional 5%. In fact, his salary is currently equal to a
proficiency of 4 at pay level 79, which is $266 per month higher than proficiency 5 at pay level 78.

Mr. James R. Lemons (TR, pages 554 to 567)
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Mr. Lemons is currently the manager of nuclear support services and has known Mr.
Niedzielski for a number of years. In January 1998, Mr. Niedzielski was removed from his
supervisory position dueto concernsabout effectiveness of communication and because the company
wasnot getting expected results. Dr. Mosko verified Mr. Niedzielski’ scommunication and leadership
problems. Mr. Zapp participated in discussions about the problem. In addition to hisworries about
the effectiveness of the organization, Mr. Zapp expressed concern for Mr. Niedzielski asafriend and
individual.

In the summer of 1998, Mr. Lemons was aware that Mr. Niedzielski was experiencing
personal problems that were distracting him from his job performance. They attempted to
accommodate Mr. Niedzielski by being flexible with work hours.

Afer Mr. Niedzielski expressed hisnuclear safety concernto Mr. Lemonsin March 1999, Mr.
Lemons reviewed Mr. Niedzielski’'s prepared documents. To investigate, he spoke with operations
supervisors who stated their personnel were receiving quality instruction and had the ability to pass
the examination. Accordingly, Mr. Lemons did not find any safety issue.

Mr. Lemons believes the corrective action for Mr. Niedzielski was appropriate since Mr.
Niedzielski’s performance had been unsatisfactory. The March 1999 performance report was aso
appropriate because Mr. Niedzielski's performance “was clearly not up to the overall expectations
for a level five proficiency performance” (TR, page 563). Even though the exam results were
successful, the company had to take action late in the process because Mr. Niedzielski had not done
afully satisfactory job in the preceding months.

There was no discrimination or retaliation due to hisreport of anuclear safety problem. Not
only are those actionsiillegal, they are contrary to good management of a nuclear power plant. All
the actions were based on Mr. Niedzielski’ s performance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Preliminary Findings

According to 42 U.S.C. 85851 (b) (1) and 29 C.F.R. 824.3 (b) (2), an employee may file a
discrimination complaint under the employee protection provisions of the ERA within 180 days of
the aleged violation. Mr. Niedzielski alleges two violations of the Act. First, Mr. Niedzielski’'s
supervisor did not give him top ratings in the March 1999 job performance rating, which effectively
imposed a 5% reduction in his monthly salary, starting March 1, 1999. Mr. Zapp finalized the
appraisal on March 3, 1999 when he decided not to alter the ratings on the job performance
evaluation (CX 8). Second, Ms. Winters, ageneral supervisor, in April 1999, reorganized thetraining
section which caused Mr. Niedzielski’'s job position to drop one pay grade. Based on the earliest
date of the alleged violations, March 1, 1999, the 180 day complaint filing window closed on August
28, 1999. Since Mr. Niedzielski, through counsdl filed his discrimination complaint on August 27,
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1999, | find the complaint timely.”

The regulation implementing the Act, 29 C.F.R. Part 24, also requires a complainant to file
arequest for hearing with the Chief Administrative L aw Judge within five business days of an adverse
preliminary decision by OSHA concerning hisor her complaint. See29 C.F.R. §24.4 (d) (2). InMr.
Niedzielski's case, the adverse determination letter is dated November 17, 1999. The Office of
Administrative Law Judges (“OALJ’) received its copy of the letter on November 19, 1999.
Although Mr. Niedzielski states he received the notification letter “approximately” November 17,
1999 (TR, page 51), | do not believe he received it the same day OSHA issued the letter.
Consequently, | will use November 19, 1999 as the day of hisreceipt.

Mr. Niedzielski al so stateshefaxed hisappeal of the adversedeterminationto OALJ“around
the 24™ (TR, page51). However, therecord does not contain any suchfax. Instead, the OALJfile
containsMr. Niedzielski’ sletter of appeal, dated November 26, 1999, which wasreceived by OALJ
on November 29, 1999 through U.S. Postal Serviceexpressmail. November 25, 1999 wasafederal
holiday (Thanksgiving) and November 20, 21, 27 and 28, 1999 were weekend dates. Based on his
receipt of the notification letter on November 19, 1999, and not counting the holiday and weekends,
Mr. Niedzielski had until November 29,1999 to present his request for a hearing to OALJ. Since
OALJreceived his appeal on November 29, 1999, | find his request for a hearing timely.

Specific Findings
August 1994 to January 1998. Mr. Zapp completes three performance appraisals for Mr.

Niedzielski. Mr. Niedzielski receives the top rating of 5 in every critical area and for his overall
performance rating.

1996. The NRC begins to turn over to nuclear plant licensees the responsibility for
developing the three part licensing examination.

1997. Within the BG&E Initial Training Unit some communication conflicts developed
between the unit employees and their supervisor, Mr. Niedzielski.

During thefall, Mr. Niedzielski observed a contractor’s effort to develop the NRC licensing
examination scheduled for November 1997.

November 1997. BG& E administersacontractor-prepared licensing examinationwithmixed

results.

Mr. Zapp informs Mr. Niedzielski, then Supervisor of the Initial Training Unit, that dueto

"Since the timeliness of the complaint is considered a statute of limitations issue, failure to raise the issue
at the hearing amounts to awaiver to the affirmative defense. See Hobby v. Georgia Power C80-ERA-30
(Sec'y Aug 4, 1995). The respondent did not raise the timeliness issue at the February 2000 hearing. As aresult,
regardless of my findings, the timeliness issue has been waived.
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declining effectiveness as a supervisor, Mr. Niedzielski will be reassigned.

December 8, 1997. Mr. Niedzielski requests an immediate reassignment of dutiesto reduce
his supervisory responsihilities due to family concerns and an increasing workload.

January 1998. Mr. Niedzielski istransferred from his supervisor position to become a senior
operationsinstructor. Hisprimary responsibility isthe development of the three part NRC licensing
examination to be administered in January 1999.

Spring, 1998. Mr. Niedzielski attends an NRC examination preparation workshop. At the
workshop, the man-hour estimates for the project range from 400 to 1000. Upon his return, Mr.
Niedzielski works on an examination development schedule and a man-hour estimate. 1n addition,
he completed other assignments.

April to September 1998. In response to Mr. Zapp's occasional inquires on the status of
exam development, Mr. Niedzielski indicates satisfactory progress.

May 5, 1998. Mr. Niedzielski gives Mr. Zapp his examination development schedule with
an estimate that about 800 man-hours will be required for exam development, beginning six months
prior to the administration of the test. The task will require one, with the maximum of two,
person(s).

Mid-June 1998. Mr. Zapp agrees with most of the examination development
recommendations. Mr. Niedzielski presents Mr. Zapp with an exam outline which includes 25
questions from a previous examination. Mr. Zapp completes his review a month later.

July to September 1998. Mr. Niedzielski works an average of 15 hours per week on the
examination development.

July 6, 1998. Mr. Zapp and Mr. Niedzielski signa 1998 Result I ncentive Planwhich describes
the criteria for success in development of the licensing examination is meeting NRC requirements.

July 22, 1998. Mr. Zapp completes a semi-annual review of Mr. Niedzielski’ s performance,
noting Mr. Niedzielski’ s substantial effort in becoming an exam development expert. Mr. Zapp also
compliments Mr. Niedzielski on his use of milestones and his communication of his resource needs
for exam development.

August 1998. The NRC sets a firm date for administration of the licensing examination in
January 1999.

Early-September 1998. Mr. Niedzielski contacts other utility companies and discovers that
his man-hour estimate may need to be significantly increased.
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September 22, 1998. Mr. Niedzielski outlinesto Mr. Zapp the results of his bench marking
with other utility companies. He concludes development of the licensing examination requiresthree
individuals assigned to each of the three parts of the exam and another person coordinating the effort.
He expresses his concern about resources for the examination development and insufficient time for
the completion of the project. Mr. Niedzielski also asserts a development team needs to be in place
90 daysprior to theexam. Mr. J. Lemon complimented Mr. Niedzielski on hisbench marking efforts.

September 30, 1998. Mr. Niedzielski discovers that the 25 pre-written questions that he
planned to use as part of the 125 question submission for the January 1999 examination are no longer
available.

October 5, 1998. Mr. Zapp requests aformal progress report from Mr. Niedzielski. Dueto
the loss of the 25 questions, Mr. Niedzielski indicates in the report that no questions had yet been
prepared for the examination. Mr. Zapp becomes upset with the “zero” response and finds a
performance problem. He also states Mr. Zapp has not provided accurate status reports.

Mr. Zapp expresses his concern about the examination development to Ms. Winters. She
indicates the importance of documenting the performance issue. Eventually, Ms. Winters reviews
the proposed corrective action.

October 8, 1998. Mr. Zapp gives Mr. Niedzielski a formal warning, through a written
corrective action, that he has failed to meet expectations. Mr. Zapp notes that even though Mr.
Niedzielski started the test development at the beginning of 1998, he had accomplished very little.
Dueto Mr. Niedzielski’ slack of performance, Mr. Zapp would have to assign additional employees
to complete the examination development.

Mr. Niedzielski repliesthat the corrective action is unwarranted. He attributed the problem
to ineffective communication and insufficient resources. Based on his contact with other utility
companies, Mr. Niedzielski believed a team approach to examination development was necessary.

Mr. Zapp responds by acknowledging communication problems. However, he expresses
frustration with the discovery in October 1998 about the lack of progress.

Mid-October 1998. Mr. Zapp assigns the simulator scenario and the operation walkthrough
portions of the examination to other employees. He directs Mr. Niedzielski to focus on the written
portion of the exam.

December 14, 1998. The written portion of the examination is submitted to the NRC.

December 21 and 22, 1998. The simulator and operations walk-through portions of the
examination are delivered to the NRC and meet the submission deadline.

Mr. Niedzielski requests overtime compensation. On the next day, Mr. Zapp asks for
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additional information but expresses his concern with the request noting the other employees had to
work full time and then work on the exam on their own time because the exam project had not been
accomplished well.

January 4, 19998 Mr. Niedzielski expresses to Mr. Phifer his concern about resource
management for the NRC exam development and asks whether it is a nuclear safety concern. Mr.
Niedzielski believes Mr. Phifer concursthat it might be anuclear safety issue. Mr. Niedzielski recalls
the negative reaction from applicants who failed the November 1997 examination.

January 6, 1999, 8:04 am.. Mr. Niedzielski responds to Mr. Zapp's December 22, 1998
request for additional information concerning the overtime request and claims 54 hours of overtime
in December 1998. He also informs Mr. Zapp about his nuclear safety concern. Mr. Zapp doesn’'t
believe the issue involves nuclear safety but he encourages Mr. Niedzielski to proceed with his
concern.

Mr. Niedzielski meetswith Ms. Wintersand discusses hisnuclear safety concern. Heexplains
that theinsufficient exam development resources are a safety concern because the NRC regulatesthe
activity. Ms. Wintersdisagreesand statesit isaperformance problem. Mr. Niedzielski also describes
his communication problems with Mr. Zapp. Based on her understanding that Mr. Niedzielski may
be looking for some other work in the plant, Ms. Wintersinquireswhether Mr. Niedzielski is seeking
another job. Mr. Niedzielski hears that exchange as athreat.® Ms. Winters tells Mr. Niedzielski to
continue with the nuclear safety complaint process.

January 7, 1999. Mr. Zapp denies Mr. Niedzielski’s request for overtime compensation
because Mr. Niedzielski’s poor planning caused the expenditure of the additional time.

January 19, 1999. On the Results Incentive Plan for 1998, Mr. Zapp gives Mr. Niedzielski
a 1.5% out of apossible 3.0% rating for examination development.

January 22 and 25, 1999. The NRC examination is administered.

Mr. Niedzielski also agreesto Mr. Zapp’'s proposal to delay submission of the January 1999
performance appraisal due to the administration of the NRC examination. Mr. Zapp believes the
delay will help preclude any negative effects from Mr. Niedzielski’s receipt of the appraisal during
the administration of the examination.

®Mr. Zapp indicated Mr. Niedzielski may have first raised a nuclear safety concern in regards to exam
development resourcesin December 1998. However, Mr. Niedzielski admitted that he did not discuss his nuclear
safety concern with his supervisors until January 1999.

*The participants in this conversation have different recollection of its contents and whether Ms. Winters
threatened Mr. Niedzielski. Sincel found the testimony of both Mr. Niedzielski and Ms. Winters credible, |
conclude Mr. Niedzielski gave more meaning to Ms. Winters' statement about a new job than she actually
intended.
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January to February 1999. Due to difficulties in attracting senior operators as instructors,
BG&E increases the senior operator pay level to 79. Initially, Mr. Niedzielski, as a senior operator
is affected by the pay level change. However, eventually, Ms. Winters reduces his pay level to 78,
but his salary remains frozen at the higher level. Ms. Winters also reorganizes the training unit by
reducing the number of supervisors.

January 31, 1999. Mr. Niedzielski reportsthat since June 1998, he has expended 731.5 hours
on examination development.

February 25, 1999. Notingitsrole astheoversight, validation, and approval authority for the
licensing examination, the NRC reports that the overall quality of the BG& E’s submission for the
January 1999 licensing examination was satisfactory. All applicants passed the exam and the written
and simulator portionsof thetest were graded as high quality. The NRC concluded BG& E complied
the NRC licensing regulation.

March 3, 1999. After considering Mr. Niedzielski’s comment to the 1998 performance
appraisal, Mr. Zapp completes the evaluation without any changes in the overall proficiency level.
Ms. Winters also reviews, and concurs with, the evaluation. The rated proficiency level of 4
effectively reduced Mr. Niedzielski's pay by 5%. While acknowledging Mr. Niedzielski’s job
knowledge, Mr. Zapp believed Mr. Niedzielski did not meet expectations. He observed that as of
September 1998 Mr. Niedzielski had developed very little of the examination. As aresult, other
employeeshad to work overtimeto complete the examination project. Inaddition, Mr. Zapp believes
Mr. Niedzielski did not provide accurate progress reports. Mr. Zapp recommends Mr. Niedzielski
develop examinations according to agreed-to schedules and that he keep supervisorsinformed of his
progress. Mr. Niedzielski is surprised by the evaluation and expresses his disagreement with the
ratings. Mr. Zapp also ratesthree other employeesfor 1998 and givesthem overall ratingsof 5. Mr.
Zapp’srating as a supervisor for 1998 isalso a 5.

March 8, 1999. Mr. Lemons reviews the March 3, 1999 performance report without
comment.

March 19, 1999. Mr. Niedzielski submits a formal nuclear safety complaint, alleging
ineffective resources were applied to the development of the January 1999 NRC licensing
examination. He became aware in June 1998 that one person working on the test was insufficient.
Management didn’t agree and considered the resource issue a performance problem. He specifically
notes Mr. Zapp’'s decision in early October 1998 not to provide any additional manpower for the
exam development. Mr. Niedzielski states he verbally raised the nuclear safety concern on January
6, 1999. Findly, Mr. Niedzielski states he has suffered discrimination since raising the safety concern.

March 22, 1999. Mr. Niedzielski meets with Ms. Winters, Mr. Zapp, and Mr. Mosko to
discuss his concern. Ms. Winters till finds a performance problem.

March 25, 1999. Mr. Phifer and Ms. Pines meet to discuss Mr. Niedzielski’s nuclear safety
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complaint. Mr. Phifer will investigate the resource issue and Ms. Pines will consider the harassment
portion of the complaint. Eventually, neither individual substantiates Mr. Niedzielski’s complaint.

April 21, 1999. A job summary for the position, NRC License Exam Developer, with a pay
grade of 78 is developed.

Near theend of April 1999. Ms. WintersinformsMr. Niedzielski that sheisreorganizing the
Operations Training Unit, moving Mr. Zapp to another job, and assigning Mr. Niedzielski to Mr.
Evans as an exam writer at pay level 78.

April/May 1999. Mr. Niedzielski provides hischronology of eventsto Mr. Phifer to support
his complaint.

June 6, 1999. Mr. Zapp rates Mr. Niedzielski for the period March 1999 to May 1999 asan
overall 4. He encouraged Mr. Niedzielski to use milestones and to keep supervisorsinformed when
time commitments can not be met.

July 27, 1999. Mr. Phifer issues the report on Mr. Niedzielski’s nuclear safety concern.
Finding additional personnel were brought in to complete the examination, which the NRC found
satisfactory, he concludes sufficient resources were applied to the development of the January 1999
examination. Mr. Phifer found a lack of compelling evidence that the personnel actions were
inappropriate.

August 27, 1999. Dueto Mr. Lemons approval of the March 1999 performance by Mr.
Zapp, Mr. Niedzielski fileshis discrimination complaint with the United States Department of Labor.

September 30, 1999. BG&E, throughitscounsel, expressesitspolicy to treat any complaint
concerning an NRC regulated activity, such asexamination development, asanuclear safety concern.

September to December 1999. Over the combined course of 16 workdays, Mr. Niedzielski
develops 125 questions for the September 2000 examination.

December 1999. Mr. Niedzielski receives an overall 4 performance rating from Mr. Evans.

Elements and Burden of Proof°

1| recognize the Administrative Review Board’ s position that in afully litigated case in which the
respondent presents evidence of alegitimate motive for the personnel action the analysis of a prima faciecase
serves no analytical purpose because the final decision will rest on the complainant’s ultimate burden of proof.
See Adjiri v. Emory University 97-ERA-36 (ARB July 14, 1998) and Carter v. Electrical District No. 2 of Pinal
92-TSC-11 (Sec’y Jul. 26, 1995). However, despite some duplication of effort, | find that working through the
prima facieelements useful since the ultimate burden of proof still involves many of the elements covered in the
(continued...)
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Prima Facie Case

In an ERA whistle blower case the complainant has an initial burden of proof to make a
primafaciecase by showing (1) the complainant engaged in aprotected activity; (2) the respondent
knew the employee engaged in the protected activity; (3) the complainant suffered an unfavorable
personnel action; and, (4) circumstances are sufficient to raise the inference that the protected
activity waslikely acontributing factor in the unfavorable action. 29 C.F.R. 824.5 (b) (2) (i) to (iv)
and Zinn v. University of MissourB3-ERA-34 and 36 (Sec’y Jan. 18, 1996).

Respondent’ s Burden to Produce Evidence

If the complainant presents a prima facie case showing that protected activity was likely a
contributing factor in the unfavorable personnel action (an illegitimate motive caused the personnel
action), therespondent then hasan opportunity to demonstrate by clear and convincing evidencethat
it would have taken the same unfavorabl e personnel action in the absence of the protected activity.
29C.F.R. 824.5(c) (1). In other words, the respondent may avoid liability due to the establishment
of a prima facie case by producing sufficient evidence that clearly and convincingly shows a
legitimate purpose or motive for the personnel action. SeeYulev. Burnsinternational Security
Service 93-ERA-12 (Sec'y May 24, 1995). Although thereis no precise definition of “clear and
convincing,” that evidentiary standard falls between preponderance of the evidence and beyond a
reasonable doubt. Yuleat page 4.

Complainant’ s Ultimate Burden of Persuasion

If the respondent successfully produces clear and convincing evidence, alegitimate motive
for the personnel action, then the focus returns to the complainant’s ultimate burden of proof to
demonstrate that the respondent’ s stated legitimate reason is pretext. In reviewing the numerous
caseson the shifting burden of production and the ultimate burden of proof, the United States Court
of Appealsfor the Eight Circuitin Carroll v.USDOL, 78 F. 3d 352, 356 (8" Cir. 1996) (case below
Carroll v. Bechtel Power Corp91-ERA 46 (Sec'y February 15, 1995)) observed:

But once the employer meetsthis burden of production, "the presumption raised by
the prima facie case is rebutted, and the factual inquiry proceedsto a new level of
specificity.” TexaDept.of CommunityAffairsv. Burding 450 U.S. 248, 255 (1981)
(applying McDonnellDouglastest) (footnote omitted); see also St. Mary’sHonor
Centerv. Hicks 113 S. Ct. 2742, 2747 (1993) (applying McDonnellDouglastest).
The Couty/McDonnell Douglas framework and its attendant burdens and
presumptions cease to be relevant at that point, Hicks 113 S. Ct. at 2749, and the
onus is once again on the complainant to prove that the proffered legitimate reason

19(....continued)
prima facieanalysis. In addition, if the complainant, even in afully litigated hearing, fails to establish an element
of the prima faciecase, evaluating whether an ultimate burden of proof is met may not serve any purpose.
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isamere pretext rather than the true reason for the challenged employment action.
Burding 450 U.S. at 256. While Coutyallows the complainant to shift the burden
of production to the employer by establishing aprimafacie case, the ultimate burden
of persuasion remains with the complainant at all times. Hicks 113 S. Ct. at 2747,
Burdine 450 U.S. at 253.*

At this point of the analysis, the fact the complainant had established a prima facie case becomes
irrelevant. Instead, thetrier of fact must determine the ultimate issue, whether the complainant has
proven by a preponderance of the evidence that the respondent retaliated against him or her for
engaging in an protected activity. Carroll at 356.

Issue# 1 - Protected Activity

Asmentioned above, thefirst requisite element for aprima faciecase isaprotected activity.
The Secretary, U.S. Department of Labor, has broadly defined a protected activity asareport of an
act which the complainant reasonably believesis aviolation of the environmental acts. While it
doesn’t matter whether the allegation is ultimately substantiated, the complaint must be “ grounded
in conditions constituting reasonably perceived violations of the environmental acts.” Minard v.
NercoDelamarCo., 92-SWD-1 (Sec’y Jan. 25, 1995), dlip op. at 8. The act must implicate safety
definitively and specifically. AmericanNuclear Resources v. U.S. Dept. of Lald@i3 F.3d 1292
(6th Cir. 1998), citing BechtelConstructiorCo.v. SecretaryfLabor, 50 F.3d 926 (11th Cir. 1995).
In other words, the standard involves an objective assessment. The subjective belief of the
complaint is not sufficient. Kesterson v. Y-12 Nuclear Weapdtiant, 95-CAA-12 (ARB Apr. 8,
1997). Inthe Minard case, the Secretary indicated the complainant must have reasonabl e belief that
the substance is hazardous and regulated under an environmental law. Consequently, the
complainant’s concern must at least “touch on” the environment. Nathaniel v Westinghouse
HanfordCo., 91-SWD-2 (Sec’y Feb. 1, 1995), slipop. at 8-9; and, Doddv. PolysarLatex 88-SWD-
4 (Sec'y Sept. 22, 1994).

Internal complaints made to company supervisors concerning safety and quality control are
protected activities under the Act. Bassett v. Niagara Mohawk Power Cof5-ERA-34 (Sec'y
Sept. 28, 1993)." The form of the complaint is not critical and even an informal complaint to a
supervisor may be sufficient to establish aprotected activity. Samodurov v. General Physic Corp.,
89-ERA-20 (Sec'y Nov. 16, 1993).

Inresolving thisissue, | have also considered the stated purpose of the Act, to encouragethe
reporting of matters involving or relating to nuclear safety. Consequently, the Act must be read

“The citation for Coutyis Couty v. Dolg 886 F.2d 147 (8" Cir. 1989).

2A ccording to the Secretary, an internal complaint should be a protected activity because the employee
has taken his or her environmental concern first to the employer to permit a chance for the violation to be
corrected without government intervention. Poulos v. Ambassador Fuel Oil Co., In86-CAA-1 (Sec'y Apr. 27,
1987)(order of remand).
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broadly because "[a] narrow hyper technical reading” of the employee protection provision of the
Act would do little to effect the statute's aim of protecting employees who raised nuclear safety
concerns. Kansas Gas & Electric Compang80 F.2d 1505 (10th Cir. 1985), cert. denied 478 U.S.
1011 (1986). The Act hasa"broad, remedial purpose for protecting workersfrom retaliation based
on their concernsfor safety and quality.” Mackowiakv. UniversityNuclearSystems/35 F.2d 1159
(9th Cir. 1984). Courts and the Secretary of Labor have broadly construed the range of employee
conduct which is protected by the employee protection provisions contained in environmental and
nuclear acts. SeeS. Kohn, TheWhistleblower Litigation Handboogkp. 35-47 (1990).

Mr. Niedzielski asserts he engaged in a protected activity by complaining to his supervisors
and Mr. Phifer about his concern that insufficient and ineffective resources had been provided for
development of the January 1999 NRC examination. The failure of BG& E to take ateam approach
to the examination development raised a nuclear safety issue, or had a potential adverse effect on
nuclear safety, for two reasons. First, examination development is regulated by the NRC, which
indicates its importance to public safety. Because Mr. Zapp decided not to provide the man-hours
and resources Mr. Niedzielski deemed necessary due to his bench marking with other companies,
BG&E failed to fully comply with its regulated duty to conduct a quality development of the NRC
examination. Second, based on his experience from the reactions of applicants who failed the
November 1997 examination, Mr. Niedzielski believed a poorly crafted examination which causes
applicants to fail, produces negative feelings among power plant employees. And, such hostile
feelings do not enhance safety within a nuclear power plant.

The respondent maintains Mr. Niedzielski’s reports of insufficient resources were not
legitimate safety complaints, and consequently, not protected activity. The NRC evaluation that the
quality of the January 1999 examination wasgood and some sectionswere of “high quality” clearly
demonstrates that, contrary to Mr. Niedzielski’ s assertion, BG& E applied sufficient resourcesin
1998 to the development of the January 1999 examination. Likewise, the fact all the applicants
passed the examination and were successfully licensed by the NRC further impeaches the validity
of Mr. Niedzielski’s concern. Finally, asnoted by several supervisors, the NRC had to review and
approve the submitted examination. In that position, the NRC would prevent any insufficiently
prepared examination from being administered. Asaresult, there was little potential that a poor
examination would adversely affect nuclear safety.

Given the mandate to liberally construe the definition of protected activity, | consider the
resolution of thisissue avery closecall. At the sametime, | note that the definition of protected
activity has two elements. First, the complainant’s belief must be factually reasonable. Second,
he or she must reasonably believe the action violates an environmental statute. Within these
regulatory parameters, | conclude Mr. Niedzielski’ s resource and nuclear safety complaintsto his
supervisorsin January 1999 and to Mr. Phifer in March 1999 were not protected activities.

January 1999 Complaint

When Mr. Niedziel ski expressed in January 1999 to Mr. Zapp, Ms. Winters, and Mr. Phifer,
that insufficient examination devel opment resourcesmight poseanuclear safety concern, theNRC' s
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evauation of the BG&E examination was not yet published. Within that context, based on his
bench-marking with other utilities, Mr. Niedzielski’s belief that not enough man-hours had been
expended to produce a quality examination was not factually unreasonable. Even though later that
conclusion was not substantiated, at the time he raised his concern in January 1999, there was a
reasonabl e factual basisfor hisbelief that BG& E had not applied sufficient resources.

However, despite the reasonableness of his concern about resources, | do not believe his
complaint wasaprotected activity becausethe nexusbetweeninsufficient examination devel opment
effortsand adverse nuclear safety consegquencesistoo nebulous. Asastarting point for my finding,
| note that through December 1998, even Mr. Niedzielski, as demonstrated both by his statements
and actions," did not consider that his dispute with Mr. Zapp concerning the resources applied to
the exam devel opment had an adverse nuclear safety potential. Throughout 1998, Mr. Niedziel ski
did not link the man-power deficiency to nuclear safety. Only after he ascertained that examination
development was an NRC regulated activity did he begin to pursue his complaint under the rubric
of nuclear safety.

Because examination development isaregulated activity, Mr. Niedziel ski asserts his report
of ineffective allocation of resources, or poor quality development, toucheson nuclear safety. At
least one company representative agreed with hisinterpretation. The company’scounsel has stated
that BG& E treats any issue with an NRC regulated activity as nuclear safety concern (RX9). Onthe
other hand, BG& E instructions concerning its nuclear safety concerns program specifically excludes
administrative and management issues unless they have a direct impact on nuclear safety (RX 2).

Under the interpretations by Mr Niedzielski and company representatives, any report of an
alleged dereliction associated with any NRC regulated function, regardless of its potential effect on
nuclear safety, will be an ERA protected activity. | find this approach too broad an application of
the ERA employee protection provisions. In part based on the BG& E instructions about nuclear
safety concerns, | consider an activity “protected” under the Act only if it has somedirect potential
to affect, or connection with, nuclear safety.

From my perspective, the record in this case is insufficient to demonstrate that the NRC
regulations concerning examination preparation are directly aimed at the preservation and
enhancement of nuclear safety. In addition, although Mr. Niedzielski aleges BG& E’s alocation
of resourceswereineffectivein light of the NRC’ squality concerns(CX 11), hefailsto specify the
exact regul atory basisfor hisconclusion. For example, Mr. Niedziel ski hasnot introduced any NRC
regulatory provision that actually mandates the amount of resources a utility must apply to
examination development. While | would not require a complainant to name in his complaint an
actual regulatory citation, | still must have some grounds upon which to evaluate whether his
concern about nuclear safety was objectively reasonable. In the absence of the specific NRC
regulatory language on operator testing and licensing, | am unable to determine the exact nature of
the NRC’ s quality concerns about examination development referenced by Mr. Niedzielski in his
complaint and whether the regul ations address nuclear safety or just focus on the process, timing,

BFor example, in hislong response to Mr. Zapp's corrective action in October 1998, Mr. Niedzielski did
not mention any nuclear safety concern (RX 7).
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and requirements of alicensing examination. Thereis certainly an appealing implication that all
NRC regulationsdeal with, and impact on, nuclear safety. However, in the absence of any evidence
to that effect, | will not make that intuitive jump.

The most significant basis for my decision that Mr. Niedzielski’s report of insufficient
resources was not reasonably related to a nuclear safety concern is the presence of the NRC in the
examination development process. As stated by the NRC, it has oversight responsibility for, and
final approva authority over, nuclear operator licensing examinations (RX 6). The NRC's
significant role as a quality control gatekeeper prior to the administration of any licensing
examination is a strong factor against finding Mr. Niedzielski’s concern about development
resources definitively and specifically touches on nuclear safety. Because the NRC will evaluate
the quality of alicensing examination and require necessary changes, the potential for an adverse
impact on nuclear safety due to ineffective application of manpower during a power company’s
preparation of the examination is greatly diminished.

Rather than affecting nuclear safety, the application of insufficient development resources
or ineffective development of an examination could have one of two consequences. First, the utility
would not be able to meet the examination deadline. This was the situation facing Mr. Zapp and
BG& E in October 1998 upon the discovery that Mr. Niedziel ski had not yet written any examination
questions. To avoid busting the examination submission deadline, Mr. Zapp assigned other
employees examination development tasks, expended numerous hours of overtime, and hand-
delivered the last part of the examination to the NRC on the actua due date. The second
consequence of failing to produceaquality examinationisrejection of the proposed test by the NRC
and a delayed administration of the examination until the company produces a satisfactory
examination for the NRC. In either scenario, the requirement to obtain NRC approval preventsthe
administration of an examination that does not sufficiently evaluate the competence of nuclear
operator applicants.

To illustrate how a poorly developed examination may compromise nuclear safety, Mr.
Niedzielski points out that applicants who fail to pass the examination may harbor negative
feelings.™ While negative fedlings may exist, the inability of some applicants to pass the
examination does not indicate that the NRC has permitted a poorly developed examination to be
given. The failure rate does not necessarily adversdly reflect on the quality of the examination.

“The NRC required BG& E to correct three questions on its January 1999 examination submission (RX
6).

Mr. Niedzielski’s counsd also attempted to dicit from Mr. Phifer support for the theory that an
insufficiently prepared exam could result in incompetent operators being licensed, jeopardizing both public and
BG&E safety. However, Mr. Phifer, the safety specialist for the company, did not agree and pointed out that NRC
had to approve the exam.

%In areview of the reasons several applicants failed the November 1997 NRC examination, the failure of
the contractor to meet both quality and timeliness expectations was listed as a contributing factor (CX 15).
(continued...)
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Instead, the failure of an applicant indicates that individual was not yet ready to become licensed
due to alack of adequate training, sufficient preparation, and possibly competence.

Not only do I find Mr. Niedzielski’s resource complaint as it relates to nuclear safety
objectively unreasonable for the reasons noted above, | also consider that Mr. Niedzielski’ s actual
experience with NRC licensing examinations precludes even afinding that his expressed nuclear
safety concern was subjectively reasonable. Mr. Niedzielski participated in the development and
approva process for the November 1997 examination, which included refinement of questions
rejected by the NRC upon itsinitial review of the examination. Then, in the spring of 1998, he
attended an NRC examination development workshop. In the fall of 1998, Mr. Niedzielski
contacted other utility companies about their effortsto prepare NRC licensing examinations. And,
throughout 1998, hisjob wasto devel op an examination for submission to the NRC that would pass
its scrutiny. Mr. Niedzielski was more than well aware of the critical role the NRC played in
ensuring that any licensing examination prepared by a nuclear power company would sufficiently
evaluate operator competency to the extent that nuclear safety would not be compromised.

In summary, while Mr. Niedzielski had areasonable basisfor questioning the effectiveness
of BG&E's application of exam development resources, | find Mr. Niedzielski’s January 1999
complaint asit related to nuclear safety was neither objectively nor subjectively reasonable dueto
the role of the NRC in the examination development process. Accordingly, his submission of the
January 1999 complaint was not a protected activity.

March 1999 Complaint

Briefly, the March 1999 formal complaint, as it relates to nuclear safety shares the same
deficiencies as the January 1999 complaint. Consequently, the March 19, 1999 formal complaint
isnot a protected activity. Inaddition, | specifically find that by March 19, 1999, Mr. Niedziel ski
no longer had a reasonable basis for complaining about the allocation of resources becausein Mr.
Niedzielski’s own words at that time the January 1999 NRC examination turned out to be “picture
perfect.” On February 25, 1999, the NRC issued its evaluation of the BG&E examination
submission (RX 6). TheNRC reviewed and validated all portions of the examination. The quality
of the initial examination submission was “acceptable” and the written portion of the examination
and simulator scenarios were of “high quality.” All applicants passed the examination. And, the
NRC concluded BG& E was conducting its operator licensing program in accordance with NRC
regulations. In light of the February 1999 NRC objective evauation of the BG& E examination
submission, Mr. Niedzielski no longer had afactual basisfor asserting in March 1999 that BG& E
applied insufficient or ineffective resources to the development of the January 1999 NRC
examination.

1%(....continued)
However, absent further explanation, | do not consider the study a sufficient basis to conclude that the November
1997 examination as finally approved by the NRC was of poor quality. In other words, the study does not explain
how the lack of quality of the contractor’swork or the contractor’ s tardiness led to applicants failing the exam.
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I ssue # 2- Performance Appraisal and Salary Reduction'’

If Mr. Niedzielski had engaged in a protected activity, he would be able to establish the other
threerequisite elementsfor aprima faciecase of illegitimate motive. First, Mr. Niedzielski’ sinternal
complaint to Mr. Zapp and Ms. Winters in January 1999 provided BG& E sufficient notice of his
nuclear safety concern. Next, the downgrading of several elements of the March 1999 performance
report, in comparison with his previous top notch evaluations, constitutes an adverse action.*® And,
third, based on the temporal proximity between the January 1999 complaint to the March 3, 1999
performance evaluation with its corresponding salary reduction, Mr. Niedzielski is able to raise a
reasonable inference that the complaints contributed to his adverse performance appraisal.*® Inlight
of this prima faciecase, | next evaluate whether the respondent has produced clear and convincing
evidence that Mr. Zapp would have written the same performance appraisal even if Mr. Niedzielski
had never submitted his two complaints.

Essential factors in my analysis of Mr. Zapp’'s motive in this case are the timing of the
October 1998 Corrective Action in relation to the complaints, the contents of the corrective action,
the contentsof the performancereport, and the relationship between thetwo documents. Concerning
the timing of the corrective action, Mr. Zapp presented the formal warning about Mr. Niedzielski’s
performance in preparing the examination on October 8, 1998, several months prior to Mr.
Niedzielski’s January 1999 complaint asserting anuclear safety concern. Since the corrective action
preceded any mention of nuclear safety, Mr. Zapp obviously was not influenced in any manner by Mr.
Niedzielski’s January 1999 nuclear safety concern when he presented the October 1998 corrective
action. Based onthistiming, | find Mr. Zapp did not usethe corrective actionto retaliate against Mr.
Niedzielski for his nuclear safety concerns.

As set out in the specific findings, the course of events during 1998 indicates that Mr.
Niedzielski and Mr. Zapp had different expectations concerning what constituted satisfactory
progress during the course of the examination development in 1998. Due to mutual communication
problems, both parties were surprised by each others reaction in October 1998, following the
disqualification of the 25 questions Mr. Niedzielski planned to use from a prior examination.
However, Mr. Zapp made clear inthe October 1998 corrective action that Mr. Niedzielski was not
meeting his supervisor’s expectation concerning the development of the examination. Due to Mr.
Niedzielski’s lack of performance, Mr. Zapp believed he would have to place unnecessary burdens
onother employeesin order to complete the examination ontime. Inthe correctiveaction, Mr. Zapp
clearly set out the performance basisfor hiswarning and advised Mr. Niedzielski on how to improve

YEven though my finding that Mr. Niedzielski did not engage in a protected activity precludes the
establishment of a prima faciecase, | will proceed to the next two issues for the benefit of both parties.

8See Vanadore v. Oak Ridge National Laborat@3+CAA-2and 5, 93-CAA-1, and 94-CAA-2 and 3,
dip op. a 32 (ARB June 14, 1996) citing Bassett v. Niagara Mohawk Power Corp5-ERA-34, dlip op. at 4
(Sec'y Sept. 28, 1993.

“See Conway v. Valvoline Instant Oil Change, Ir@1-SWD-4 (Sec’y Jan 5, 1993).
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his performance. While | agree with Mr. Niedzielski that Mr. Zapp bore some responsibility for the
mis-communicationsduring 1998, | also find Mr. Zapp’ s assessment of Mr. Niedzielski’ spreparation
of the examination through the end of September reasonable. At the start of 1998, Mr. Niedzielski
was given responsibility for all three portions of the examination. However, by the end of September
1998, other than the submission of an exam development schedule and two outlines, Mr. Niedzielski
had done very little in actually writing examination questions, preparing simulator scenarios, or
developing theoperationswalk-through. Inlight of Mr. Niedzielski’ swork through September 1998,
Mr. Zapp had a firm foundation for his critique of Mr. Niedzielski's efforts. Clearly, Mr. Zapp’s
motive for presenting the corrective action was performance-based.

TheMarch 3, 1999 performancereport containsdowngraded ratingsand observationsrelating
to Mr. Niedzielski’s program administration and communication (CX 8). These performance
comments are consistent with Mr. Zapp’s earlier observations in the corrective action document. |
find this continuity of performance evaluation between the October 1998 corrective action and the
March 1999 performance report very important. Even though Mr. Zapp presented the performance
evaluation after Mr. Niedzielski’ s January 1999 nuclear safety complaint, the connection betweenthe
evaluation comments in the corrective action and the performance report is clear and convincing
evidence that Mr. Zapp was not responding to the January 1999 complaint when he authored the
March 1999 performance report.”® Rather, the performance report reflects the assessments he
developed in October 1998 and shared with Mr. Niedzielski at that time. Mr. Zapp’sratingsfor Mr.
Niedzielski, including the overall rating of 4, are also consistent with the evaluation criteriain the
BG&E rating instructions (CX 4). According to these guidelines, a top rating of 5 requires the
employee to “consistently” achieve the desired proficiency. Mr. Zapp's rating of 4 on the
performance report reasonably reflects that Mr. Niedzielski’'s performance throughout the rating
period of 1998, as specifically documented inthe October 1998 corrective action, wasnot consistent.

Also, | found Mr. Zapp to be a sincere witness. His testimony concerning the basis for the
performanceratingsand commentswas credible. Inaddition, to my determinationthat Mr. Zapp was
acredible witness, his behavior in January 1999 in encouraging Mr. Niedzielski to pursue his nuclear
safety concern through appropriate channels is consistent with his denial of a retaliatory motive.

| find the respondent has met its burden of production by presenting clear and convincing
evidencethat Mr. Zapp based hisMarch 1999 performance report on legitimate performance factors.
Likewise, since the 5% pay reduction was based on a legitimate employee appraisal, a legitimate
motive also servesasthebasisfor that adverse personnel action. Having considered theentirerecord,
| also concludethat Mr. Niedzielski isunableto carry hisultimate burden of proof by establishing that
Mr. Zapp's stated reasons for his personnel actions were pretextual and his true motive was
discriminatory retaliatory for Mr. Niedzielski’ s January 1999 nuclear safety complaint.

Issue# 3 - Pay Level Downgrade

| note Mr. Zapp had completed the March 1999 performance report prior to Mr. Niedzielski’s
submission of the formal nuclear safety complaint on March 19, 1999.

-40-



Nearly contemporaneouswith Mr. Niedzielski’ sMarch 1999 nuclear safety complaint and the
performance report for 1998, Ms. Winters downgraded Mr. Niedzielski's pay level fromlevel 79 to
78. Dueto the proximity of this personnel action to the complaints and the potential adverse effect
onsalary,? | find that Mr. Niedzielski has established a prima faciecase that hisreportsof anuclear
safety concern contributed to the decision to reduce his pay level.

Even though a prima faciecase has been established, the respondent, through Ms. Winters
testimony, has provided clear and convincing evidence that the resulting pay level decrease was not
related to Mr. Niedzielski’s nuclear safety concern. When Mr. Niedzielski first raised his nuclear
safety concern with Ms. Winters, she was not upset by the complaint. Although she disagreed with
Mr. Niedzielski’s conclusion that his assertion of ineffective resources involved nuclear safety, Ms.
Winters still encouraged Mr. Niedzielski to pursue his complaint through the appropriate channels.
Concerning the reduction in Mr. Niedzielski’'s pay level, Ms. Winter articulated legitimate
management reasons for raising the pay level of senior operators to level 79 to encourage their
transfers to the training unit. She then provided a rational explanation for why Mr. Niedzielski,
whose prime responsibility no longer involved plant operations, should not have beenincluded inthe
pay level raise. Since | consider Ms. Winters a credible witness, | aso believe her denia of any
retaliatory motiverelated to Mr. Niedzielski’ scomplaints. Accordingly, the respondent hasrebutted
Mr. Niedzielski’s prima faciecase of discrimination.

Since Ms. Winters' explanations successfully rebutted Mr. Niedzielski’ s primafacie case,
he then had to establish that her presentation was just pretext. In considering the entire record, |
conclude Mr. Niedzielski did not successfully impeach the respondent’ s explanation of alegitimate
reason for the changein hispay level from 79to 78. Asaresult, Mr. Niedzielski hasfailedto carry
his ultimate burden of proving that the pay level reduction was a discriminatory act in response to
his concern about nuclear safety.

CONCLUSION

Mr. Niedzielski hasfailed to establish a prima faciecase of unlawful discrimination because
his complaints about ineffective and insufficient resources for the development of the January 1999
NRC examination were not reasonably related to nuclear safety, and correspondingly, not protected
activities. Evenif histwo complaintswerefound to be protected activities, Mr. Niedzielski failed to
carry hisultimate burden of persuasion. Therespondent has presented clear and convincing evidence
of legitimate reasons for both the March 1999 performance appraisal and salary reduction and the
April 1999 pay level reduction.

RECOMMENDED ORDER

“Due to acompany policy, Mr. Niedzielski’s actual pay was not affected by the pay level downgrading.
However, for the sake of this analysis, | will assume that the downgrading does have a future practical effect of
reducing his pay if he achieves an overall rating of 5 on future performance appraisals or the dollar amounts
associated with the pay levels are raised.
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The complaint by Mr. ROBERT E. NIEDZIEL SKI of discrimination under Section 211 of
the Energy Reorganization Act of 1974, 42 U.S.C. 85851, as amended, is DISM | SSED.

SO ORDERED:

RICHARD T. STANSELL-GAMM
Administrative Law Judge

Washington, D.C.

NOTICE OF REVIEW: ThisRecommended Decision and Order will automatically becomethefinal
order of the Secretary unless, pursuant to 29 C.F.R. 88 24.8, apetition for review istimely filed with
the Administrative Review Board, United States Department of Labor, Room S-4309, Frances
Perkins Building, 200 Constitution Avenue, NW, Washington, DC 20210. Such apetitionfor review
must be received by the Administrative Review Board within ten business days of the date of this
Recommended Decision and Order, and shall be served on all partiesand on the Chief Administrative
Law Judge. See29 C.F.R. 88 24.8 and 24.9, as amended by 63 Fed. Reg. 6614 (1998).
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